EQUITY CASES = 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


NORTH CABOLINA. 


JUNE TERM, 1840. 


NEWMAN WELLS etal. Adm’rs. of ANTHONY HARMAN vos. 
JOHN GOODBREAD, Adm’r. of DAVID DICKEY. 


If a plaintiff in a suit at law be taxed with more costs than he is legally 
bound to pay, his remedy is by a motion in the court of law for a re- 
taxation of the costs; and he cannot, after neglecting to avail himself 
of this remedy, have relief in equity. 

If an administrator be sued upon notes and bonds of his intestate, pend- 
ing an action previously commenced against him upon a covenant of 
his intestate, he should plead the pendency of the action on the cove- 
nant, and that the assets would be liable in the first instanee to the 
recovery in that action, if effected; and no assets u/ira. And if he 
neglect to avail himself of such defence, he cannot afterwards have 
relief in equity. 

The bill stated that David Dickey brought an action of 5... 1949 
covenant against the plaintiffs, as the representatives of An- ____. 
thony Harman, deceased; and in his declaration assigned five 
several and distinct breaches of the covenant declared on; that 
he afterwards died, and Goodbread, as his administrator, re- 
vived and carried on the suit; that Dickey first, and then his 
administrator, summoned many witnesses, to establish and 
support the several breaches of covenant assigned in the dec- 
laration; that the cause remained in the courts of law for 
many years; and at length Dickey’s administrator estab- 
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Bund d but one of the several breaches set out in his decla 
Pee had a-verdict and judgment for the damages as 
fs ‘ 


& 


Dea on that and full cost, which included the witnesses sum 
moned on the other breaches, as well as on the one upon 
which he prevailed. ‘The bill then stated that, pending the 
action by Dickey’s administrator, all the assets of Harman © 
had been exhausted, by actions brought on notes and bonds _ 
against his representatives. The bill prayed an injunction 
against the judgment, which the Judge granted. The an. 
swer of Dickéy’s‘adimihistrator came in, denying some of the 
facts stated in the bill, and insisted that the plaintiffs might 
have had relief at law, by proper pleading, if the facts stated 
in the bill were true. On a motion in the Superior Court to 
dissolve the injunction, the Court decreed accordingly, and 
the plaintiffs appealed. 
No counsel appeared for either party in this Court. 


DantEt, Judge, after stating the case as above, proceeded 
as follows: We are of the same opinion as the Judge was 
who decreed a dissolution of the injunction. We think the 
injunction at first was improvidently granted. If the plain. 
tiffs were taxed with more cost in the suit at law than they 
were legally bound to pay, their remedy was by a motion in 
the court of law fora re-taxation of the bill of cost. If the 
plaintiffs, as the representatives of Harman, were sued on 
notes and bonds subsequently to the commencement of 
Dickey’s action on the covenant, they should have plead the 

per hs a pendency of that action, and that the assets would be liable 
ara reme- in the first instance to Dickey’s recovery, if effected; and no 
at law, 
an neglects assets ulira. Where a party has a plain remedy at lw, and 
~ eerie or Neglects to avail himself of it, he has no right to ask relief 
there wapin equity. ‘The decree must, we think, be affirmed with 
relief ia e- costs. 


_ Per Curiam. Decree accordingly. 
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_SUPREMB COURT OF NORTH CAROLINA * 


JOHN SIMPSON ws. NATHAN KING, Ex’r of: 
TER. : 


A bequest in the following words: “I have one bond on John, pe : * 


the 3rd of January, 1837, for $300, I will and bequeath to my son 
J. L’s children,” will pass a bond on John Simpson for $300, dated 
the 13th of Jannary, 1837, where it appears from testimony dehors 
the will, that the testator had but the one bond. 

A suit in equity fora legacy due to minors, must be brought in their 
name, and not in that of their guardiat, though where the legacy is 
a debt against the guardian, and one object of" tHe bill is to obtain am 
injanction against its collection, he may also be a party. 


The plaintiff, John Simpson, was indebted to Lettuce Fos- 
ter in the sam of $300; and, as the.bill alleged, he went, on 
the 3rd of January, 1837, to her house, for the purpose of 
giving her his bond, but did not, in consequence of the non- 
attendance of a person who was to be his surety. On the 
13th day of January, 1837, the’parties met again, and Simp- 
son executed to Mrs. Foster his bond for that sum, with 
Thomas Garrett as his surety. 

On the 25th of February, 1837, Mrs. Foster made her 
will, and therein bequeated, amongst other things, as follows: 
“T- have one bond on John, given the 3rd of January, 1837, 
for three hundred dollars, I will and bequeath to my son 
John Lea’s children.” She appointed the defendant, King, 
her executor, and died in April following. 

The bill stated that it was the intention of the testatrix, to 
bequeath by that c!ause of her will, the bond given by the 
plaintiff and Garrett as above mentioned; and that she gave to 
Garrett, who wrote the will for her, particular instruetions 
to that effect, and that she did believe when she executed 
the will, that it contained a proper and accurate description 
of that bond; and alleged that it was owing altogether to a 
mistake of the writer and of the testatrix, that it did-not— 
as the plaintiff was able to establish by proof. 

The’ plaintiff was afterwards appointed the guardian of 
the children of John Lea, all of whom were infants; and 
he then applied to the executor to deliver tohim, as guar. 
dian, the said bond, as that bequeathed to his wards. But 
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~ Sane 1840 the executor refused to do so, and instituted) an action at law. 3 
“Timpson 00 the bond agains Simpson and Garrett, and obtained judge 


ment. Whereupon, the present bill was filed, praying that 
King. the bond might be declared to belong to the plaintiff’s wards, 
and the defendant be enjoined from proceeding on the judg. 
ment, the plaintiff submitting to give his acquittance, as : 
guardian, for the legacy . 

The answer admitted that the bond was not needed to pay — 
debts; but insisted that the bequest was void for uncertainty, © 
inasmuch as the will did not sufficiently state by whom the 
bond was given, and likewise that this bond would not pags — 
because it was dated on the 13th, and not on the 3rd of Jan- 
uary, 1837: wherefore the bond was a part of the undispos- 
ed surplus of the estate, and it became the defendant’s duty 
to collect the money for distribution. The answer denied 
all knowledge of the intentions of the testatrix, except as 
appearing in the wil!, and of any mistake in drawing the 
will; and insisted that it was not competent to explain the 
will by parole testimony. 

The deposition of Garrett, who wrote and witnessed the 
will, established all the facts stated in the bill, as to the in- 
tention of the testatrix and her instructions, and his own 
mistake in omitting the name of Simpson as the obligor, and 
in changing the date of the bond from the 13th to the 3rd 
of January. ‘To the reading of this deposition, the counsel 
for the defendant objected. 

The plaintiff exhibited the inventory returned by the de- 
fendant; on which it appeared, that the testatrix owned a- 
bout twenty slaves, which were disposed of, and perishable 
property which the defendant sold to the value of $363:83, 
and cash $5: The inventory then proceeded: “one bond 
executed to Lettuce Foster by John Simpson and Thomas 
Garrett, due the 13th of January, 1837, for $300;” and it 
stated no other bond or debt owing to the testatrix. 


W. A. Graham for the plaintiff. 
' J. T.. Morehead for the defendant. 


Rurrtin, Chief Justice, having stated the case as above, 
proceeded as follows: As we find in the answer, will and 
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inventory, sufficient and full grounds for holding that theJune 1840 ‘ 
bond in dispute was not only intended to be gives; but, iss =~ 
given in the will, it is unnecessary to say any thing on the . ~“o 
objection to Garrett’s testimony. We lay that evidence out King. 

of the case, therefore, and proceed upon the others. 


This is not the case of a description so imperfect aud 
vague as to be senseless and incapable of execution. Al- 
thougli the name of “Simpson” be omitted as the obligor, 
yet the bond is sufficiently identified, without that, by other 
parts of the description. Nor will the bequest be defeated 
by the difference in the dates of the bond, as mentioned in 
the will, and as actually existing, provided that notwithstand- 
ing that contradiction, the bond is embraced by other parts 
of the description, and is from them so« ompletely identified, 
that it is impossible to be mistaken as to the bond that was 
meant. Thus, we think, it is here. The case is but an 
example, under the common rule, that when a deed or will 
once sufficiently identifies the thing by its known name, or 
by other means, and then superadds unnecessarily to the 
description, such further description, though inaccurate, will 
not vitiate the previous and perfect description. Proctor v. 
Pool, 4 Dev. 370. It is our duty to excute the intention of 
the will, if it can be discovered; and although no part of the 
description is to be rejected in the first instance, but the 
whole reconciled, yet if that cannot be done, certainly an 
unnecessary and inaccurate part of the description must be 
disregarded, rather than the whole disposition should fail; 
provided the thing claimed be found to agree with those 
parts of the description that are retained, so that there can be - 
no mistake in saying, from them, that this is the thing — 
The testatrix gives to her grand children a bond. The only 
ijuestion is, what bond? Whatever difficulties there might 
be in determining that question, if there were several bonds 
left for this sum, and given by persons named John, in this 
case, there is no such difficulty. The words of the will, 
read with the knowledge of the admitted fact, that the testa- 
trix had but a single bond, point infallibly to thut ene. She 
says “ I have one bond;” and she had one, and but one. If 
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_ Jane 1840 the will had stopped there, this bond would have gone to the _ 
————— aS 
Sionpeon legatees as properly as the words “all my bonds” would havg = 
v carried this and any others she might have had. But the 
Kings will further and correctly decribes it as a bond for $300; and — 
thus further and sufficiently identifies it. That identity ig” 
not lost, because the testatrix truly adds that it is “on John,” — 
without saying “Simpson;” since that part of the description _ 
does not point to another instrument, but is merely defective 
in itself. Nor will the identity fail, although she further and _ 
untruly adds, that the bond was “given on the 3rd of Janu-_ 
ary,” whereas it was given on the 13th of that month; for the ~ 
previous description is not rendered uncertain by this further’ 
description, which turns out unquestionably to be a mere 
mistake, since it is equally inapplicable to this or any bond. 
held by the testatrix. In fine, as the testatrix had but one 
bond in the world, that must pass under the bequest of a 
bond for the amount mentioned. It must be accordingly 
declared, that the bond belongs to the plaintiff’s wards. 

The court has thought it best to make this declaration, in- 
asmuch as the construction of the will involves the merits of 
the controversy, and no objection was made in the argu- 
ment to the form of the bill; so that we supposed it probabie,~ 
the parties would adjust the business, after obtaining the om 
pinion of the court on that point. We cannot, however, pro- 
ceed farther in the case in the present state of the pleadings. 
The bill is brought by the guardian in his own name, fora 
legacy to his wards. The suit ought to be in the name 
of the wards. It is true, that here the legacy consists of 
a debt owing by the guardian, and that one object of the. 
bill is to obtain an injunction against a judgment for the 
debt. That might have authorised the present plaintiff to_ 
become one of the parties, but it does not dispense with the 
necessity of making the legatees themselves plaintiffs. The 
equity does not belong to the debtor who happens to be guar-_ 
dian, but to the wards; and the injunction is only a mode of 
relief arising out of that equity. ‘The case must therefore 
stand over for further directions; in order, should the parties 
not settle it between themselves, that the plaintiff may take 
the proper steps to make the other parties. 


Per Curiam. Direct accordingly. 
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DAVID W. STONE, Ex’r. of SARAH STONE ~~ . 


HINTON et UXOR et al. 


Where a testatrix directed her negroes to be sold in families, not to” 
speculators, but to persons purchasing for their own use, and “ the 
money arising from the sale’’ to be invested ip bank stock, the interest 
on the stock to he paid two thirds to her sister, and one third to her 
brother, during their lives, and then the stock to be paid to another 
person, it was held, that though there was no direction in the will to 
that effect, yet the testatrix intended a sale of the negroes on a credit; 
that twelve months was a reasonable term of credit; that the interest 
on the purchase money accrued from the day of sale to the time of 
payment, was “ money arising from the sale,” to be invested with the 
principal in stock; and that the legatees of the interest on the stock, 
were not entitled to the interest accrued on the purchase money before 
the investment. 

A bequest of a slave to one for life, and, at the death of the tenant for 
life, to be sold or made free, if his conduct should, in the opinion of 
the tenant, “ merit such a distinction,” will not give to the legatee a 
larger estate than for life. 

Where a testatrix in her will, bequeathed certain bank stock to her neph- 
ew, G. D., and in a codicil declared as follows: “1 desire thut, in 
case the education and tuition of G. D. is withheld from me, not hav- 
ing confidence in those that now direct his ways, I give the bank stock 
before named and disposed of, to be divided between the said G. D., 
S. E. D. and E. M. D.;” and it appeared that the testatrix did not 
have the direction or controul of the education and tuition of her neph- 
ew G. D., from a time anterior to tne making of her will to her death, 
it was held, that the contingency mentioned in the codicil had happen- 
ed, upon which the stock was to be divided between G. D. and the two 
other named legatees. - ; 


The bill was filed in October, 1839, and stated that Mrs. 
Sarah Stone, late of the city of Raleigh, died in the summer 
of the year 1838, leaving a will, made in June, 1834, where- 
in were contained the following clauses: 

“ T consider the most benevolent plan that I can pursue to- 
wards my negroes, will be the following: I desire that they 
shall all be sold in families; that husband and wife, where I 
own both, and their small children, shall be put up together. 
They shal} not be sold to speculators, but to persons for 
their own use.” “Happy, Penelope’s daughter, 1 leave to 
my sister during her life, and to be sold at her death, or to 
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ne 1929 be madi  ifher edhiduct should merit such a distinction, 
Stone 2 the opinion ofmy sister.” “The money arising from 
-y. , saléofthe , Shall be vested in bank stock. M 
Hinton ¢*sister, Margaret G. Hinton, to receive two thirds of the in 
terest; and my brother, Thomas B. Dashiel, one third, dur 
ing their lives. At their death, the bank stock to be given to 
Grayson Dashiel, the eldest son of my brother, Thomas 
Dashiel.” 
To this will the testatrix, in July, 1835, added a codicil in’ 
the following words: " 
“ Feeling and knowing at all times the uncertainty of life, 

* I desire that, in case the education and tuition of Grayson — 
Dashiel is withheld from me, not having eonfidence in those 
that now direct his ways, I give and desire the bank stock 
before named and disposed of, to be divided between the said 
Grayson Dashiel, Sarah Ellen Dashiel, and Elizabeth Mary 
Dashiel; the two latter named persons are the children of 
my youngest brother, George Warren Dashiel. If Grayson 
should die without heirs, his portion to be divided between 
Sarah Elleg and Elizabeth Mary Dashiel.” The bill then 
stated that the plaintiff, who was named executor in the said 
will, and had qualified thereto, had sold the slaves, required 
by the will to be immediately sold, upon a credit of twelve 
montlis, with interest on the purchase money from the date; 

‘and that, as the term of credit was about expiring, he was 
desirous, as soon as he could collect the money due on the 
sales, to invest it in bank stock, according to the directions 
of the will; but that a difficulty was likely to arise, in the 
execution of the said trust; for that the defendant, Joseph B— 
‘Hinton, whose wife was the sister of the testatrix named in 
the will, insisted that nothing was to be invested in stock but 
the principal sum for which the sales were made, and not in- 
terest accruing on such sales from the time when they wer 
made, up to the day of payment; and claimed that two thirds 
of such aceruing interest should be paid over to him, as due 
to his wife as profits, interest or income. The bill further 
stated that the said Joseph B. Hinton insisted, that under the 
clause of the will in relation to the negro Happy, she passe 
to his wife, and had consequently vested in him absolute? . 
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and not merely for the life of hiis wife; and he had commen 
a design to sell the said slaye. But the plaintiff alleged that <> 
he was advised, that i in both of these claims of the defendant, x's 


Hinton, he was wrong; and the plaintiff could not safely ire ot 


yield to his demands. 

The bill further stated that Grayson Dashiel, the legatee’ 
named in the will, came with his father and mother to the 
residence of the testatrix, in the year 1829 or 1830, and re- 
mained with her, as members of her family,-about the space 
of two years, when he and they left her, and never returned 
to her house; nor was the said Grayson ever after under the 
direction and control of the testatrix. Whether the said 
Grayson was entitled to the whole principal of the bank stock 
according to the will, or whether the case had arisen under 
the codicil, entitling the said Sarah, Ellen, and Elizabeth 
Mary Dashiel to take with him, the plaintiff alleged that he 
was unable to decide; and that he was advised by counsel 
that it was a question of doubt and difficulty, on which he 
ought not to determine. - The bill then prayed that the rights 
of the parties and the duty of the plaintiff, upon all the ques- 
tions above stated, might be declared by a decree of the court; 
and that should the defendant, in the opinion of the court, be _, 
entitled only to an estate for the life of his wife in the negro 
Happy, he might be decreed not to sell or remove her; and - 
that proper and adequate security might be taken, under the 
direction of the court, that she wee be forthcoming at the 
expiration of the life estate. 

The answer of the defendants admitted the facts set forth 
in the bill, but insisted upon their respective rights under the 
will of the testatrix. 

Badger for the plaintiff. 

W. H. Haywood for the defendants. 


> ~~ ~~ FD we SS 


C—O 


Gaston, Judge. Upon the questions which have arisen 
between the plaintiff and the defendants, Joseph B, Hinton 
and wife, the Court is of opinion with the plaintiff. 

The testatrix directed by her will certain slaves to be sold; 
the money arising from the sale to be vested in bank stoek; 
and the interest of that stock wie paid two thirds to her’ sis- 
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June 1840 ter, Mrs. Hinton, and one third to her brother, Thomas 
Stone ashiel, during their lives, with certain limitations over 

ne » ‘ 
v.  tertheirdeath. ‘The executor has sold these slaves, allow. 
— et ing on some of them a credit of twelve months, taking bonds — 

xoretal, mong” 

from the purchasers drawing interest from the day of sale— 

And upon these facts, it is contended by the defendants, 
Hinton and wife, that only the principal money secured by — 

the bonds is to be invested in stock; and that the interest 

which accrues on the day of payment, is divisible as that of 

the Bank stock would have been, had the price of the slaves 

been instantly, on the sale, paid in cash and converted into 

stock. The will is silent asto the terms and conditioas of sale; 

but we hold that the testatrix did intend a sale upon credit. 

This is the universal usage of the State; and where the will 

intimates nothing variant from this usage, it is fair to sup- 
pose that the will was made with an implied reference to it, ’ 

This custom is either founded upon, or has caused the e- 

nactment of the statute, which makes it imperative on exec- 

utors or administrators who sell to pay debts, or to make di- 

vision of the persoual estate of their testators or intestates, 

to give not Jess than six month’s credit for enhancing the 

price of the property. See act of 1794, 1 Rev. Stat. ch. 46, sec. 

11. A credit of twelve months on the sale of slaves is usu- 

al, and it cannot be deemed unreasonable where the testatrix 

has forbidden that they be sold to speculators, or to others 

than those who might buy for their own use. Such pur- 

chasers have usually to look to their annual crops for the 

means of meeting their engagements. Believing that the 

testatrix contemplated a sale upon credit, and entertaining 

the opinion that the credit allowed was not unreasonable, we 

hold that the amount which the purchasers are to pay upon 

the expiration of the term of credit, in whatever form such 

payment may be reserved or secured, is in the language of 

the will, “the money arising from the sale.” 

On the second question raised between these parties, we 
are at a loss to see upon what ground a larger estate in the 
negro girl Happy is claimed by Mr. and Mrs Hinton, than 
for the life of the latter. ‘The case of James’s executcrs V. 
Masters, 3 Mur. 110, where this Court eid <hut the !egatee 
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took but an estate for life, was one far more favorable to aJune 1840 
claim of the absolute property than that arising upon the be- Be Ss 
. . . ° tone 

questnow underconsideration. ‘The power which the testatrix 
has conferred on Mrs. Hinton, directing the girl to be sold peg © 

or set free at her death, in no way enlarges her estate. ’ 

Upon the other question whereon advice is prayed, the 

Court is of opinion that inasmuch as it is admitted upon 

the pleadings, that the testatrix did not have the direction or 

controul of the education or tuition of Grayson Dashiell 

from a time anterior to the making of the will of the testa- 
- trix until her death, the contingency mentioned in the codi- 

cil thereof, upon the happening of which the interest in the 

bank stock bequeathed in the body of the will to said Gray- 

son, became, according to the terms of the codicil, divisible 

between the said Grayson and Sarah Ellen and Elizabeth 

Mary Dashiell, has occurred. The dissatisfaction which 

the testatrix declares in the codicil, with the manner in 

which his education and tuition were then conducted, fur- 

nishes a clear exposition of the sense in which she uses the 

phrase “ in case the education and tuition is withheld from 

me.” She intends that the conditional and prospective dis- 

position made in the codicil, shall depend upon the fact, 

whether the training of this youth shall continue as it then 

was, with:those in whom she had not confidence, or be 

brought under her guidance and direction. In the sense of 

the testatrix, it was withheld from her, because she had it ° 


not. 
The plaintiff is to pay the costs of the suit out of the fund. 


Per Curiam. Decree accordingly. 
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WILLIAM THIGPEN et al. ve. JAMES J. HORNE, et al, 


In equity, a distinct appropriation and delivery over by a debtor of his 
choses in action, for the benefit of one of his creditors, is an assignment 
of them, and will prevail against a subsequent assignment by deed of 
all his choses in action to another creditor; for, as in neither case is the 
assignment a transfer of the legal interest in the choses in action, that 
which is in equity an assignment first in point of time, will prevail, 

An assignment by deed of all a debtor’s choses in action, for the benefit of 
one of his creditors, will not entitle that creditor to claim money not 
the proceeds of such choses in action, paid subsequently by the debtor to 
another creditor. 


Upon the pleadings and proofs in this case, it appeared, 
that on the 27th of April, 1837, the defendant, John Atkin- 
son, executed to the plaintiffs, as trustees of sundry creditors 


of the said John, and for securing the payment of debts due — 


to these creditors, a deed, whereby he assigned to the said 
plaintiffs a large quantity of produce, several specific articles 
of personal property; and then, by general words, “ all the 
goods, wares and merchandize in his store; and all his book 
debts, bonds and notes, of whatever description, and judg- 
ments.” In the month of December, 1831, the said John had 
intermarried with Mrs. Esther J. T'yson, a widow lady, pos- 
sessed of considerable personal estate. Before this marriage, 
all her personal property was duly conveyed, with the con- 
sent of the said John, to the defendant, James J. Horne, as a 
trustee to hold for the use of the said Esther, until the mar- 
riage, and from and after the solemnization thereof, then in 
trust, to permit her, notwithstanding her coverture, to take 
all the profits thereof to her separate use, with a power in the 
said Esther, to dispose of the whole of the said property, by 
instrument in nature of a deed or will; and in the event of no 
disposition teing made by her, to hold to the use of the said 
Esther’s then child, and of any other which she might have. 
In the year 1834, or 1835, the detendant, John, being desi- 
rous to raise money to carry on his mercantile operations, 
proposed to his wife to sell some ot the negroes included in 
her marriage settlement; to which she ussented, upon condi- 
tion that the money so raised, should be deemed a loan from 


i 
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her to him, to be repaid at a convenient time thereafter, and June 1840 


to be re-invested in other negroes. The negroes were ac- ,,, 


cordingly sola by the said Atkinson and his wife, and the 
money so raised was appropriated to his mercantile engage- 
ments, but never refunded or re-invested. A few days before 
the execution of the assignment to the plaintiffs, the said At- 
kirson, conscious that his embarrassments were becoming in- 
superable, delivered unto John A. Vines, (Horne, his wife’s 
trustee, then residing at a considerable distance,) a number 
of notes and other claims, to be collected for and applied in 
part satisfaction of this debt due to his wife; and some time 
after the execution of said assignment to the plaintiffs, the 
said Atkinson made a formal assignment of these and others 


to the said Horne, and paid over to him the sum of $265 in’ 


cash; which, with the choses in action so transferred, covered 
the amount of the said debt. 

The plaintiffs, by their bill, insisted that the assignment to 
them was prior to the assignment to Horne, and required that 
he account to them for the choses in action thus transferred 
to him, and the money paid therewith, 


The Attorney General for the plaintiffs. 
Iredell for the defendants. 


Gaston, Judge, having stated the case as above, proceeded 
as follows: The plaintiffs and Horne are both trustees, and 
both represent creditors of the defendant, Atkinson. Neither 
of the assignments, as it regards the choses in action, trans- 
fers the legal interest—and in equity, a distinct appropriation 
and delivery over by the debtor of the choses in action, for 
the benefit of his creditor, is an assignment thereof. The 
Court, therefore, declares that the defendant, Horne, is 
entitled to retain so much of these choses in action, or of the 
proceeds thereof, as were actually delivered to John A. Vines 
before the execution of the assignment to the plaintiffs—but 
must account to them for the residue thereof. 

As to the money, the plaintiffs have no claim thereto, un- 
less it was the proceeds of the choses in action or other prop- 
erty embraced in their assignment. 

There must, therefore, be an enqniry, to ascertain which of 


higpen 
et al. 
Vv 
Horne 
et al. 
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June 1840 the choses in action assigned to Horne were delivered tp 
~ Vines, before the date of the assignment to the plaintiffs. 

and whether the money paid over to Horne, was in whole of 

in part the proceeds of property assigned to the plaintiffs, _, 


Per Curiam. Decree accordingly. 


CHARLES McALISTER, Adm’r. of ELIZABETH McALISTER 
vs. JOHN T. GILMORE, 


Where a testator, after giving to his wife for life a certain plantation and 
negroes, directed in a subsequent clause that his estate should be 
kept together on his lands and plantation, (* not left to his wife’’) for 
a particular time, and that the profits which had accrued during that 
time, should be divided between his daughter E. A. and his Grandsog 
J. T. G.; and then in several distinct sections proceeded to limit his 
estate, real and personal, in and among his family, upon the happer 
ing of certain contingencies; and then in another section devised and 
bequeathed as follows: “I further will, that at the death of my wife 
all that estate left her during her natural life, both real and personal, 
be equally divided between my daughter E. A. and her children, and 
my grandson J. T. G., provided he shall have attained the age of 
twenty-one years, to them and their heirs forever,” it was held, upoa 
its appearing that the daughter died without children in the life time 
of the tenant for life, but after the grandson had attained the age of 
twenty one years, that the remainder in the property given to the wife 
for life, was not affected by any clause of the will but the last, and 
that by that clause a moiety of the remainder in the slaves vested in 
interest in the daughter, either immediately upon the death of the tes 
tator, or, at least, upon the coming of age of the grandson, so that up- 
on the death of the daughter, her husband was entitled to claim the 
same as her administrator. 


The bill charged that Joseph Thomas died some time in 
the year 1819, leaving a will, in which were contained the 
following clauses: “ 2nd, I give and bequeath to my beloved 
wife, Hannah Thomas, for and during the term of her natu- 
ral life, the following property, viz. old Primus,” &c., also 
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that part of my plantation that I bought of Mr. Beard, &c, June 1840 
“Jtem Sth. 1 will and desire that all my estate, both real and | McAlister 
personal, not already devised, shall be kept by my executors y 
on the lands and plantation, (I mean that part not left to my Gilmore. 
wife) to tend and carry on” &c. I further will, that should 
my daughter Elizabeth McAlister breed and raise children, 
that the nett proceeds of my estate be equally divided be- 
tween my grandson John T. Gilmore, my daughter Eliza- 
beth McAlister and her children—my daughter Elizabeth 
McAlister and her children to receive their parts of the pro- 
ceeds of the mills and lands annually, and that my grandson 
John T. Gilmore, receive his proportionable part of said pro- 
ceeds when he shall have arrived to the age of twenty-one 
years, and not before. Item 9th. I will and desire, that should 
my grandson John T’. Gilmore die before he attains to the age 
of twenty-one years, then I give and bequeath to my daugh- 
ter Elizabeth McAlister all my estate, both real and personal, 
to her and her heirs forever. Item 10th. I will further, that 
should my daughter Elizabeth McAlister die without chil- 
dren before my grandson John 'T’. Gilmore arrives to the 
age of twenty one years, then I give and bequeath to my 
grandson John 'T’. Gilmore, all my estate, real and personal, 

‘which has not been already devised. Should my grandson 
John T. Gilmore die after that he may have arrived to the 
age of twenty one years, without children begotten in wed- 
lock, then, and in that case, I give and bequeath all that part 
of my estate left to him, to be equally divided between my 
brother William 'Thomas’s children, viz.” &c. “Item 11th, 

Should my grandson John T. Gilmore attain to the age of 
twenty-one years, and my daughter Elizabeth McAlister and 
her children or either of them be living at that period, then 
I will and desire that all my estate, both real and personal, 
be equally divided between my grandson John T. Gilmore, 
my daughter Elizabeth McAlister and her children, consist- 
ing of the following negroes and lands, viz:” &c. “Item 
12th. I further will that at the death of my wife Hannah 
Thomas, that all that estate left her during her natural life 
both real and personal, be equally divided between my 
daughter Elizabeth McAlister and her children, and my 
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Jane 1840 grandson John 'T’. Gilmore, provided he shall have sina 
the age of twenty one years, to them and their heirs fo 

v ‘The bill then stated that John 'T. Gilmore arrived at the agg 

Gilmore. of twenty-one years about the year 1825, and that Elizabeth 
McAlister died without children about the year 1830, and 
that the plaintiff, her husband, administered upon her estate, 
It was further stated that the executors had assented to the 
bequest to the widow for life, and that she had taken posses. 
sion of the slaves and other property bequeathed to her; that 
she was still living, and had sold her interest in the said 
slaves to the defendant, John T. Gilmore, who was about te 
‘remove thence beyond the limits of the State. The plaintiff 
insisted, that under the will of Joseph Thomas, the remain. 
der in the slaves bequeathed to the widow for life, vestedin 
his intestate and the defendant, and that in the events that 
had happened, he was entitled as the administrator of his 
wife, to one half the said slaves, and prayed to have them se 
cured tohim. 'The defendant put in an answer which aé 
mitted the material facts stated in the bill, but insisted that 
he was solely entitled to the remainder in the slaves, after the 
life estate in his grandmother, the testator’s widow. 

No counsel appeared for the plaintiff in this court. 
Badger and W. H. Haywood for the defendants. 


McAlister 


Dantet, Judge. Upon this state of the case, there can 
be no doubt, and we so declare, that the remainder in the 
slaves and their increase, (which had been bequeathed to 
Hannah Thomas for life,) vested in moities in Elizabeth Me 
Alister and John T. Gilmore. Whether the said legacy 
vested in interest immediately on the death of the testator, 
or on John T. Gilmore’s arriving to the age of 21 years, it 
is now unnecessary to decide, as Gilmore arrived at 21 
years of age, before the death of Elizabeth McAlister. 
But our attention has been called to the 8th, 9th, 10th and 
11th sections of the will. On reading those sections, we 
have no hesitation in saying, that they relate entirely to oth- 
er portions of the testator’s property, and do not touch or re 
late to the property given by the testator to his wife for life, 
and then in remainder (by the 12th clause) to Elizabeth Me- 
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Alister and John T.Gilmore. By the 8th section, thé property June 1840 | | 


(not left to his wife) is to be kept tagether for a particular 
time: and then a direction how the profits which had accrued 
during that time should be divided between Mrs. McAlister’ 
and John T. Gilmore. The 9th, 10th and 11th sections 
proceed to limit the said property, in and among his family, 
upon the happening of certain contingencies. The property 
referred to, in these sections, we think, does not include the 
interest in remainder of the slaves left by the testator to his 
wife for life. ‘This may be collected from what the testator 
has said in the 8th section, (“ not left to my wife”) as well . 
as the express enumeration and designation of the property 
intended to be covered by the 11th section, at least by the 
schedule appended to the foot of that section; which schedule 
does not include the slaves given to his wife for life. We 
think that the 12th section is an independent clause, intend- 
ed solely to dispose of the property given before to his wife 
for life. ‘The plaintiff is entitled to have his — of the 
slaves secured, &c. 


Per Curiam. Decree accordingly. 


MACKEY GREGORY vos. NATHANIEL J. BEASLEY, Adm’t. 
of MARY L. GREGORY et al. 


Where a testator bequeathed all his personal property to his four chil- 
dren, A., B., C. and D., to be equally divided between them, when 
his son A. arrived to the age of twenty-one years, “and if one ortwo 
or three should die under age, or without lawful issue, for all the 
property to go to the surviving ones forever;” it was held, that upon the 
death of D., a daughter, before her arrival at full age, but after A. had 
attained twenty-one years old, her share would go over to her broth-, 
ers then living; and that neither the child of a sister who had died af- 
ter attaining full age, nor the next of kin of the testator, was entitled 
to any part of it. 


Samuel Gregory died sometime in the year 1824, leaving 
a will, in which he bequeathed as follows: 
3 
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June 1840 J give unto my four children, Maria, Frederick, Mackey 
@uaey ~ and Mary Lucilla Gregory, all my property, to be equally di- 
y vided when my son, F'rederick Gregory, arrives to the age 
Beasley. of twenty-one years old. And if one, or two, or threeshould ~ 
die under age, or without lawful issue, for all the property to 
go to the surviving ones forever.” 

Frederick Gregory arrived at full age in March, 1835; soon 
after which, upon a petition filed for that purpose, the slaves 
belonging to the testator’s estate were divided into four lots 
or shares, and the report thereof was confirmed at the Febru- 
ary Term, 1836, of Chowan County Court. Maria married 
the defendant, Beasley; arrived to the age of twenty-one 
years; had issue a daughter, now alive, and died in January, 
1834. Mary Lucilla Gregory died under age, and without 
issue, in May, 1838. The widow of the testator married, - 
and had issue a son, now living. Mackey Gregory, the 
brother of the intestate, Mary Lucilla, filed this bill against 
her administrator, and also against the representative of Ma- 
ria Beasly, the next of kin of the said Mary Lucilla and Fred- 
erick Gregory; in which he claimed to be entitled to one half 
of the share of the slaves allotted to the said Mary Lucilla, 
admitting that his brother, Frederick, was entitled to the oth- 
er half. Answers were put in by the defendants, admitting 
the above facts to be true, and insisting upon the interests of 
the parties respectively. 

The cause was submitted, without argument, by 

M. Haughton for the plaintiff, and 

A. Moore for the defendants. 


Dante, Judge, after stating the case as above, proceeded 
as follows: ‘There are three sets of claimants upon the share 
that fell to the intestate, Mary Lucilla Gregory. First, the 
two surviving brothers. Secondly, the two surviving broth- 
ers and the defendant, the administrator of the deceased sis- 
ter, Maria. Thirdly, the next of kin of Mary Lucilla, un- 
der the statute of distributions. 

The executory devise being good in law, the next of kin, 
as such, have, we think, no right to any of the share. It is 
very probable that the testator, if he could have foreseen the 
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events which have happened, might have limited a part of June 1840 
this fund to the child of Maria. Butthis Court can only con- ge Niet, 
strue wills; it is not allowed to make them for testators. The — 
testator has said, that if one, or two, or three of his children Beasley. 
should die under age, or without issue, “ for all the property 
to go to the surviving ones forever.” The meaning is, that 
all the property, or original share of one, two, or three of his 
children, dying before coming to age, or without issue, should 
go over to the child or children ¢hen surviving. The ex- 
pression “ surviving ones,” shews this to be his meaning. 
We do not subscribe to the argument, made by the defend- 
ants’ counsel, that the testator meant, if either one, two, or 
three of his children should die before the time of division, 
viz: before Frederick arrived to the age of 21 vears, then on- 
" ly the interest of the person so dying, should go over to the 
survivors; but not if any died after the time of division. We 
ean find nothing in the will, to tie up the contingency only 
to the time before the division. We think that the testator 
meant, that the property which he gave to each of his chil- 
dren, should be divested, and go over to the survivors, if any 
of the four children should die without issue, before they ar- 
rived at the age of 21 years. This opinion is, perhaps, for- 
_ tified by the fact, that the testator must have known, that 
when Frederick should come to the age of twenty-one years, 
his daughter, Mary Lucilla, would only be twelve vears old. 
Yet he says, (in the clause,) that if either die under age, and 
without issue, the property is to go to the survivors; which 
tends to shew, that he did not mean to limit the contingency 
up to the time of the division only, but afterwards, also, if 
the event should occur. Mackey and Frederick, being the 
,only children surviving at the death of their sister, Mary 
Lucilla, are entitled to the said share in moieties. 
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Per Curia. Decree accordingly. 
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June 1840 SIDNEY S. PERRY et al. os. JAMES D. NEWSOM, Adm’r. of 
° BURWELL PERRY et al. 


If the putative father of bastard children procure u private Act of As- 
sembly to be passed to alter their names and to legitimate them, and 
tne act, after reciting that they are his illegitimate children, declares 
that they shall be legitimated and made capable to take, possess, en- 
joy and inherit any estate, either real or personal, which may be de 
vised or descend to them, in as full and ample a manner, to all intents 
and purposes, as if the said children had been born in lawful wedlock,. 
it makes the children legitimate to the person who is recited in the 
act to be their father, though there is no express declaration that they 
shall be legitimated to him, 

The agency of the father in procuring such an act to be passed, cannot 
affect its construction, but it may be material to give effect to it, and 
make it operate on his property. 

Whether the Legislature can, by a private law, before the death of the 
owner of an estate, annul the capacity of one person to succeed, and 
confer it on another without the consent of the owner—Qu? Bat if it 
can, itis not presumed to have so intended, without ap-explicit mani- 
festation of such intent. On the contrary, the general principle is, 
that private acts are in the nature of assurances at common law; and, 
therefore, that their operation is meant to depend on the consent of 
those persons who are in esse, and whose estates are the subjects of the 
acts. 

The case of Drake v. Drake, 4 Dev. Rep. 110, distinguished from this 
and approved. 


The Bill stated that Burwell Perry died some time in the 
year 1839, intestate, possessed of a large personal estate, and 
that the defendant, Newsom, became his administrator; that 
the complainants were the illegitimate children of the said 
Burwell Perry by the defendant, Perry, with whom 
he intermarried after their birth; that prior to the passage 
of the act hereinafter mentioned, they bore the maiden name 
of their mother, though they were always acknowledged and 
treated by the defendant’s intestate as his children; and that 
he, at the session of the General Assembly, held in the year 
182%, procured the following act to be passed: 

« An Act to to alter the names of Sidney S. Gay, Samuel 
C. Gay, Mary G. Gay and Fabius H. Gay of Wake county, 
and to legitimate them. 

“ Be it enacted §c-, That Sidney 8. Gay, Samuel C. Gay, 
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‘Mary G. Gay and Fabius H. Gay, the illegitimate children June 1840 
of Burwell Perry, shall hereafter be known and distinguish- nad 
ed by the name of Sidney S. Perry, Samuel C. Perry, Mary = 
G. Perry and Fabius H. Perry, and by that name shall be Newsom. 
made capable to sue and be sued, plead and be impleaded 
within any court within this State; and by that name shall 
be legitimated and made capable to take, possess and enjoy 
and inherit any estate, either real or personal, which may be 
devised or descend to them, in as full and amp'e a manner, 
to all intents and purposes, as if the said Sidney, Samuel, 

Mary and Fabius had been born in lawful. wedlock; any law 
to the contrary notwithstanding.” 

+ ‘The complainants. alleged, that by the force of this act, 
they became, in law, legitimated as the children of the in- 

. festate, and were to be regarded as if born to him in lawful. 
wedlock, and were entitled to succeed to his estate, real and 
personal, as his only children, heirs at law, and next of kin; 
and they prayed for.an account and distribution of his estate. 

To this bill, the defendants demurred, and the demurrer 
being sustained and the bill dismissed, the plaintiffs ap- 
pealed. 
Badger for the plaintiffs. ; 
W. H. Haywood for the defendants. 































Rurrin, Chief Justice. The act, under which the plain- 
tiffs claim, cannot be read without receiving a vivid impres- 
sion, that it was meant to legitimate these persons as the 
children of Burwell Perry. It states them to be “ the ille- 
gitimate children of Burwell Perry;” and then alters their 
name from Gay to Perry, and by this last name they are 
made legitimate and capable to take and inherit any estate, 
either real or personal, in as full and ample a manner as if 
they had been born in lawful wedlock. It seems to us, that 
there can be but one answer to the questions: As whose chil- 
dren are they legit'mated? from whom may they take and in- 
herit property? It would have been more formal and profes- 
sional to have written the act, that they should be deemed the 
legitimate children of Burwell Perry, and might succeed to 
him. But if the act had been so drawn, though the expres- 
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June 1840sion would have been more precise, yet the sense would not 





have been plainer than it is now. For, certainly the legiti- 
macy enacted must take the place of the illegitimacy recited, 
Newsom. ‘This is a necessary implication from the recital: else, why 
make such a recital at all? It is on this point, that the pre- 
sent case differs from that of Drake v. Drake, 4 Dev. 110; 
in which it did not appear whose illegitimate offspring the 
persons were deemed by the Legislature to be. But here 
that fact is affirmed, and necessarily controls the construc- 
tion of the act, and renders its meaning obvious. When 
thus rendered, it is our duty to execute the law, whether it 
be a public or private statute; for the difference between them 
is not in their obligation, but only in the rules of construc- 
tion. The latter is never carried beyond its letter or a plain 


Perry etal 
v 


implication. Here, we think the implication a necessary 


one, from the language of the act, unaffected of course by 
the agency of the father in procuring it to be passsed. 

But although the agency of the father can have no influ- 
ence on the construction of the act, it may be material to give 
effect to it, and make it operate on his property. We do not 
mean to say positively that the Legislature cannot make 
one who is out of the line of descents, succeed to an ances- 
tor against the consent of the ancestor, instead of him who 
would be heir, according to the general law. Perhaps, if 
the power of disposition by the ancestor in his life time be 
not restricted, and as the law gives the capacity to inherit, it 
may not be beyond the power of the Legislature, by even a 
private law, passed before the death of the owner, to annul 
the capacity of one person to succeed and confer it on an- 
other. But if that can be done, it is not to be presumed to 
have been intended, without an explicit manifestation of such 
intent. On the contrary, the general principle is, that pri- 
vate acts are in the nature of assurances at common law; 
and, therefore, that their operation is meant to depend on the 
consent of those persons who are in esse, and whose estates 
are the subjects of the acts. Whatever difficulty there might 
be upon the question of legislative power in the case sup- 
posed, of a legitimation against the will of the ancestor, it 
does not exist in this case. The bill explicitly states the 
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father’s consent to the act, and it is. admitted by the demur- Jane 1840 
rer; and, consequently, his estate is bound not merely by 
force of the statute, but by that and his own act and con- 
sent, together. 

The decree must be reversed, and the demurrer overruled; 
and the cause remanded for an answer and other procedings 
in the court below. ‘The costs in both courts must be paid 
out of the assets of the intestate. 





Per Curiam. Decree reversed. 


JAMES NELSON, Ex’r. of ANNIS MOORE, vs. JNO. MOORE etal. 


Where a testatrix bequeathed “ that all the balance of my property shall 
be divided between L. G., A. N., M. F., and A. and I. A. B. to draw 
one share; also M. and N. H. to draw one share,” it was held, that the 
testatrix intended the residuum of her property should be divided into 


- five equal shares, of which one share was to go to the two B’s, and one 


other share to the two H’s; and the three remaining shares to the three 
other named legatees: and tt was further held, that I. A. B., one of the 
legatees, having died before the testatrix, his moiety of a share lapsed 
and went to the next of kin of the testatrix; because all the legatees, 
whether taking whole shares or moieties of shares, would have been, 
if they had lived, not joint tenants, but tenants in common of the fund. 


The bill stated that Annis Moore, being possessed of a con- 
siderable personal estate, died, some time in the year 1834, 
after having made a will, in which she gave divers specific 
legacies, and then bequeathed as follows: 

“Tt is also my will and desire, that the balance of my prop- 
erty shall be divided between Lucinda Godley, Annis Nelson, 
Marina Forest and Annis and John Alexander Brinkley, to 
draw one share; also Marina and Nancy Hardie to draw one 
share.” 

The bill then stated that Annis Nelson died before the tes- 
tatrix, leaving a son by the name of William M. Nelson, who 
was entitled to her share, under the said residuary clause; and 
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Jone 1840 that John Alexander Brinkley had also died before the testa- 
Nelson LX, Whereby the legacy to him became lapsed. The bill . 
vy was filed by the plaintiff, as the executor of the said Annis 

_— et Moore, against her legatees and next of kin, and prayed the 
advice of the Court as to how he should pay over the residue 
in his hands, alleging that the guardian of Marina and Nan- 
cy Hardie, who were infants, insisted that the said residue 
should be divided into two equal shares, of which his wards 
were entit!ed to one, and the other legatees and next of kin to 
the other; while the latter contended that it shou!d be divided 
into five equal shares, of which Lucinda Godley was entitled 
to one share, Marina Forest to one share, William M. Nel- 
son, son of Annis Nelson, to one share, Annis Brinkley to 
one moiety of one share, and the next of kin of the testatrix 
to the other moiety of that share, and Marma and Nancy 
Hardie were eniitled to one share. 

The defendants, in their answers, admitted the facts stated 
in the bill, and contended for the construction most favorable 
to their respective interests. 

No counsel appeared for the plaintiff in this Court. 

The Attorney General for the defendants. 

DanteEt, Judge. The Court is called upon to put a con- 
struction upon the residuary clause in the will of Annis 
Moore; and also to decide upon the rights of the parties, ac. - 
cording to the facts admitted in the pleadings. We are of the 
opinion that, by a fair interpretation of the said clause, as sta- 
ted in the bill and admitted in the answers, the testatrix in- 
tended the residuum of her property should be divided into 
five equal shares. One share was to go to the two Brinkleys; 
and one other share to the two Hardies; and the three other 
shares to the three other named legatees, viz: Lucinda God- 
ley, Annis Nelson and Marina Forest. This construction we 
think necessarily follows, when we see the word “ and,” the 
first copulative conjunction, placed immediately preceding 
the christian names of the ¢wo Brinkleys; and the words “ to 
draw one share, placed immediately following the names of 
the said two Brinkleys. Then comes the bequest to the ¢wo 
Hardies, in these words, “ also Marina and Nancy Hardie to 
draw one share.” 
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The testatrix having directed “ shares” of this fund to be Jane 1840 
allotted to some of the said residuary legatees, the whole fund 
must necessarily be supposed to have been intended by the 
testatrix to be first equally divided into five shares; and then 
two of these five shares to be again divided between the 
Brinkleys and Hardies. This being so, made the legatees 
take in distinct shares. Mrs. Nelson, one of the legatees, hav- 
ing died before her mother, the testatrix, and having left a 
son, William Nelson, one share of the five wil] belong to him, 
by virtue of the act of Assembly, 1 Rev. Stat. ch. 122, sec. 
15, John A. Brinkley, one of the two Brinkleys who was to 
have one share, having died in the life time of the testatrix, 
the question now is, whether his moiety of one share 
survives to the other legatees, or whether it lapses and goes 
to the next of kin of the testatrix? We are of the opinion 
that all the residuary legatees, whether taking whole shares, 
or moiety of shares, would have been, if they had lived, not 
joint tenants, but tenants in common of the fund; therefore, 
the moiety of the one share bequeathed to the said John A- 
Jexander Brinkley, lapsed, and now belongs to the next of 
kin of the testatrix. 


Per Curtam. Decree accordingly. 


THOMAS SHEPHERD vs. ISAAC TRUITT et al. 


A bill filed by 4 creditor, charging that his debtor was a partner in a par. 
ticular firm, and that he had purchased his debtor’s interest therein, 
under an execution against him, and calling for an account of the part 
nership, cannot be sustained upon proof merely of a fraudulent sale or 
transfer of some of the goods to the firm by the debtor, because such 
sale or transfer will hot make him a partner therein. 


In 1835, a mercantile firm was formed and did business at 
- Franklin, in Macon county, under the name of Joseph Weleh 
& Co. It was composed of the following known and open 
4 
3 
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June 1840 partners, namely, James T'ruitt, Robert Hall and Joseph 
Shephord 
v 


Truitt 
et al. 


Welch. In August, 1835, Isaac Truitt went to Charleston, 
in South Carolina, to purchase goods for the firm; and in its 
name, and with its means, he made purchases to a considera- 
ble amount. At the same time, he made purchases in his 
own name, and upon his own credit, to the value of about 
$600; and these last goods were packed and marked in his ~ 
name, and so arrived at Franklin, in wagons, with the oth. — 
ers. Upon their arrival, they were all taken into possession 
by James Truitt, Hall and Welch, as the effects of Joseph 
Welch & Co.; and were put into their store together, for the 
purposes of sale; so that the particular goods purchased in 
the name of Isaac Truitt, could not, as the plaintiff alleged, 
be identified. 

The bill stated that Isaac Truitt was then much indebted, 
and, indeed, insolvent; and that, for that reason, he was not held 
out as a partner inthe firm of Joseph Welch & Co.; but that he 
was in fact a secret partner; and that the goods bought and 
sent in his name, formed a part of the capital stock ot the — 
firm, put in by Isaac Truitt. It then charged, that Thomas 
Shepherd was a creditor of Isaac Truitt, and “directed the 
sheriff to levy his execution on the interest of said Isaac in 
said store; and that the said Isaac’s interest was accordingly 
exposed to sale and purchased by the plaintiff” in September, 
1835. The bill was filed against Isaac Truitt, James Truitt, 
Hall and Welch; and charged that they denied that Isaac 
Truitt was a partner in the firm, and consequently refused to 
come to any account with the plaintiff. The prayer was, 
that the defendants might discover the terms of the contract 
of co-partnership, and that there might be an account, and 
the plaintiff paid what might be found due to him thereon. 

The answers stated that Isaac was indebted to James 
Truitt; and that it was agreed between them, when Isaac — 
went to Charleston to purchase the goods for the firm, that 
he should also make the purchase as above mentioned, on his 
own credit; and that James would take those goods in dis- ° 
charge of his debt; and that, when they came, they were re- 
ceived by the firm, and credit for the value thereof given on 


the books to James Truitt, and not to Isaac. ll the defend- 
t 
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ants distinctly denied that Isaac ‘Truitt was a partner, or had June 1840 
any interest in the firm of Joseph Welch & Co. Sh ephend 
There was evidence that the members of the firm werede- ‘y 
sirous that it should not be known, that any of the boxes po 
were marked with the name of “ Isaac T'ruitt;” that the sher- : 
iff levied on one of these boxes of goods, but it was never- 
theless opened, and the goods put into the store with the oth- 
ers. Afterwards, the sheriff, without disturbing the possess- 
ion of any of the goods, put up to sale, at the store, the inter- 
est of Isaac Truitt in the store, and the plaintiff purchased it 
at $400. The plaintiff examined several witnesses, and a- 
mongst them, the clerks in the store, as to the interest of ‘I- 
saac Truitt therein; but neither of them gave testimony that 
he was a partner, or in any manner contradicted the answers 
on that head. 
No counsel appeared for either party in this Court. 


Rurrin, Chief Justice, having stated the case as above, 
proceeded as follows: ‘The proofs in the case can, at the ut- 
most, only raise a suspicion of the fairness of the transfer of 
the goods from Isaac to James Truitt or the firm. But, if 
that be admitted to be fraudulent, it still could avail nothing 
in this suit. The plaintiff did not purchase those articles in 
particular, as the goods of Isaac Truitt; and, on the contrary, 
his bill states that those articles are, in fact, unknown. If he 
had bought them, he would probably have brought trover. 
The sale was of a different kind. It was of the interest of 
Isaac Truitt in the store, as a partner; and the scope of the 
bill is to establish that he was a member of the firm; and to 
have an account, shewing his interest therein; and to give 
the plaintiff the benefit thereof under his purchase. Now, a 
fraudulent sale or transfer of some of those goods, did, not 
make the vendor a partner in the business. 'T’o notice no 
other objection, therefore, the plaintiff must fail; for he has 
not proved that Isaac Truitt was, in any way, either openly 
or secretly, a partner. Bill dismissed with costs. 


Per Curiam. Bill dismissed. 
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Jane 1840 MARTHA WILCOX vs, LITTLEBURY WILCOX et al. 


As a petition to re-hear a cause does not per se stay proceedings on the 
decree sought to be re-heard, and when it is allowed, affords to the 
court an opportunity of correcting any injustice it may inadvertently 
or erroneously have committed, it is almost a matter of course, unless 
the application be unreasonably delayed, not only to receive a peti- 
tion, but upon it to re-hear the cause. 

It is proper for a court to refuse to re-hear a decree rendered by consent, — 
because it is, in truth, the decree of the parties; but if a decree be the 
findiog and judgment of the court upon the bill, answer, prcofs and 
exhibits in the cause, an interlocutory order subsequently rendered by 
consent, upon the footing of that decree, will not prevent the impeach- 
ing of the decree for error. 

Where, under a marriage settlement, the property of the wife was con 
veyed to a trustee upon trast, “to pay to, or to authorise and empow- 
er, the husband to take and receive from time to time, during his life, 
as the husband of his said wife and not longer, or after he shall so 
cease to be, the interest, profits, and annual produce of the said proper- 
ty, toand for his own use, and that of his said wife, but so that the same 
is in no wise to be subject to his debts,” it was held that the wife was 
entitled to a decent support and maintenance out of the means placeg 
in her hushand’s hands, only so long as she remained living with him, 
unless he turned her away, or byjintolerable ill usage compelled her 
to leave him. 


On the 22nd of February, 1828, a marriage having been 
agreed upon, and being about to be solemnized, between Lit- _ 
tleberry Wilcox and Mrs. Martha Hudson, the said parties — 
executed an indenture with Samuel Johnston, a trustee for — 
that purpose selected, whereby all the property then belong- — 
ing to Mrs. Hudson, was conveyed to the said Johnston, his — 
executors, administrators and assigns, in trust for her, the said 
Martha, until the intended marriage should take effect; and 
from and after the solemnization thereof, upon trust, “ to pay 
to or to authorise and empower the said Littleberry to take — 
and receive, from time to time, during the life of the said 
Littleberry, as the husband of the said Martha, and not lon- 
ger or after he shall so cease to be, the interest, profits and an- 
nual produce of the said property, to and for his own use, and 
that of the said Martha; but so that the same is in no wise to ~ 
be subject to the debts of the said Littleberry.” And by the 
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said settlement, it was agreed that the said Martha should June 1840 


have power, during the marriage, to make a Jast will and yi 
testament, and thereby dispose of the said property at her iy 
pleasure; that the settlement thereby made, and intended to bey sy 
be made, for the said Martha, was ir full recompense and bar 
of dower or a distributive share out of the estate of the said 
Littleberry; that the trust thereby raised, should terminate at 
the death of the said Martha; and in the event of her dying 
without making any last will or testament, the proporty there- 
by conveyed should go to, and vest in, the next of kin ot the 
said Martha. Shortly after the execution of this indenture, 
the said parties married, and lived together thereafter as man 
and wife, until about the first of October, 1835, when Mrs. 
Wilcox left ber husband and home, and took up her abode 
with her friend Mrs. Shine; with whom, except on occasion- 
al visits to her husband’s residence, she hascontinued to dwell 
ever since. In October, 1836, Mrs. Wilcox, by her next 
friend, Mrs. Shine, filed her bill in the Court of Equity for 
the county of Halifax, against her husband and Samuel 
Johnston. ‘This bill was subsequently amended; and as so 
amended, stated the marriage settlement aud the subsequent 
marriage of Littleberry Wilcox and Martha Hudson; and 
charged that Johnston, the trustee, had declined to act as 
such, and for some time had been removed to parts unknown; 
that since the marriage, her husband had enjoyed the annual 
interest and profits of the property so conveyed in trust to the 
said Johnston; that part of the said property consisted of ne- 
gro slaves and of the issue of some of these slaves, born since 
the marriage; that she had been informed and believed, that 
her.said husband was about to take the slaves away to the 
South himself, or was offering them for sale to a person or 
persons, whose avowed intention it was to carry them out of 
the jurisdiction of the State; that she apprehended some dis- 
aster of this kind to the said slaves, to be caused by the de- 
fendant, “from whom she is separated, and cannot live on 
terms of peace, on accouuit of the ill treatment of her said hus- 
band;” that during her separation, he had furnished her with 
a few articles only, and those of very inconsiderable value 
for her livelihood; and that these were wholly inadequate for 
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Jane 1840 her reasonable support and comfort; “ whereas she is advised 
that, although the rents and profits of the property conveyed, 
y were properly receivable by him, yet that he held the same 
= for the joint support of himself and the plaintiff; and that, on 
eit separation under the circumstances alleged, she was and ig 
entitled to such part of the yearly profits of the property con- 
veyed by the marriage settlement, as was and is necessary for 
her decent maintenance and support.” The bill prayed “that 
the defendant, Littleberry, may be enjoined and restrained 
from sending away or selling the interest which he hath in — 
the said slaves; that the plaintiff may be decreed a decent sup- 
port since her separation from him, and such further relief as 
her case requires; that another person be substituted as a 
trustee, in the place of the defendant Samuel; and thut a writ 
of sequestration issue to keep and preserve the said slaves,” 
The defendant, Samuel Johnston, was not served with pro- 
cess, but made a party by publication; and as to him, the bill 
was taken pro confesso, and set down for hearing ex parte, 
The defendant, Wilcox, answered the bill. In “Felation to 
the charge of designing to make away with the negroes, he 
positively, in his answer, denied that he entertained, or ever 
had entertained, any such purpose; and in selation to the 
plaintiff's claim to support, he declared that she separated © 
from him without any reasonable cause, not because of his 
ill treatment, but from an influence over her, exerted by oth- 
ers for interested purposes, and against his wishes; submitted - 
that he was not bound to furnish her with any support, while 
thus living apart from him; but insisted that he had, never- 
theless, from time to time, supplied her wants as far and as * 
fully as he could prevail upon her to make them known. 

T’o this answer, there was a general replication—at the 
fall term, 1837, upon the hearing ex partie as to Johnston, it 
was ordered that Andrew Joyner and Rice B. Pearce, be 
pointed Trustees in the place of the said Johnston. At the 
spring term, 1839, the cause coming on to be heard upon the 
bill as taken for confessed as against the defendant, Johnston, 
and as between the plaintiff and thedefendant, Wilcox, upon 
the bill, answer, proofs and exhibits, it was decreed as follows: 
“His Honor doth declare that the defendant did claim that the 


Wilcox 


’ 
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slaves referred to in the bill were subject to his entire control; Jane 1840 
that he had a right to remove them out of the State and to sell 


Wil 
them; and that he, the said Wilcox, did intend to remove and to 7 


v 
sell thesame; and the courtdoth declare, that upon thetruecon- Wileox 
, : ‘ et al. 
struction of the marriage agreement referred to in the plead- 
ings, and exhibited in the cause, the said defendant hath no 
right to the possession of the lands and slaves therein men- 
tioned, but only to receive, during the joint lives of himself 
and the plaintiff, as man and wife, the increase and yearly 
issues and profits thereof; and that the said increase and year- 
ly issues and profits do exclusively belong to the defendant, 
but are receivable by him for the joint use of himself and 
the plaintiff; and that until a reconciliation shall be effected 
between them, and they shall again reside and live together, 
the plaintiff is entitled to be allowed, out of the issues and 
profits, a suitable sum yearly for her maintenance and sup- 
port; and that the said allowance should be made for the 
time past, in which they have been separated, as well as any 
separation which may take place after a reconciliation shall 
have been effected. And the court doth declare, that on fail- 
. ure of the defendant to pay, upon request, into the hands of 
the trustees, for the separate use of the plaintiff, such sum 
as may become due for such support and maintenance; the 
said trustees shall resume the possession of the said proper- 
ty, manage and control the same, and, after deducting all pro- 
per charges and allowances, and retaining for the use of the 
plaintiff such sum of money as may from time to time be- 
come due for such support and maintenance, to pay over the 
tesidue thereof to the said defendants; and the court doth 
farther declare, that the plaintiff had a right to require, aad 
ought to have, adequate security of the defendant, that the 
said slaves will not be removed out of this State, but will be 
kept at all times within the jurisdiction of this court; will 
be surrendered when required by the trustees or survivor of 
them, and will be forthcoming at the expiration of ‘the de- 
fendant’s interest therein, and to be then surrendered to the 
person entitled to the same, under the marriage settlement 
aforesaid; therefore it is ordered and decreed that the Master 
ascertain and report to the next term, whether, and how long, 
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ant had contributed any thing, and if so, how much, and to 
what amount, towards the pleintiff’s support and mainte. 
nance; whether they are now reconciled and again living 
together as man and wife; what is the value and increase of 
the estate mentioned in the said marriage agreement, and 
what yearly sum will be a proper alowance for the support 
and maintenance of the plaintiff during her past and any 
future separation from the defendant. nd it is ordered and 
decreed that the defendant Wilcox do execute and delivera 
deed of release and assurance of all his interest in the said 


property to A. Joyner and R. B. Pearce, the trustees hereto- - 


fore named by the court, upon the trust declared in the said 
marriage agreement, the form of the said deed to be settled 
by the Master; and that said defendant pay all the costs of 
the suit, and the court reserves further directions until es 


coming in of the Master’s report.” 
At the succeding term of the court in the fall of 1839, the 


following orders were made, viz: “the Master having made 


his report to this term, and the defendant being desirous to” 
have time to except thereto, and to procure further testimo 
ny, and having moved therefor, it is, by consent of parties, 
ordered, that defendant have time until the next term te 
except to the said report, and that the parties may take fur- 

ther depositions and file exhibits, and that the plaintiff may 
amend her bill; and also it is by the like consent, ordered, that 

the defendant, before the first day of the ensuing court of 
Halifax, pay into the office of the Clerk and Master, for the 

use of the plaintiff, $400, and on failure, execution may is- 

sue therefor, the said sum, to be considered as a payment on 

account of the sum stated in the report.” 

At the spring term, 1840, the defendant Wilcox prayed for 
leave to file a petition to re-hearthedecree rendered against him 
at the spring term, 1839, and that the cause should be re-heard 
before his Honor, which motion was refused. From the dis- 
allowance of this motion, the defendant prayed an appeal te 
the Supreme Court; and this prayer was granted. But at the - 
same term, exceptions having been filed to the report of the 





June 1840 the plaintiff and the said defendant have been living sepa: 
rate and apart; whether, during such separation, the defend. — 
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master, and the proofs on both sides being completed, the June 1840 
cause was finally set down for hearing, and on motion of the Wileor, 
plaintiff, was ordered to be transmitted to the Supreme Court. 
The Attorney General for the defendant. Wileor 
Iredell and Badger for the plaintiff. 


Gaston, Judge, having stated the case as above, proceed- 
ed as follows: It does not appear for what reason the Court 
refused permission to the defendant to file his petition for a 
re-hearing. As such a petition does not per se stay proceed- 
ings on the decree sought to be re-heard,; and when it is al- 
lowed, affords to the Court an opportunity of correcting any 
injustice it may inadvertently or erroneously have committed, 
it is almost a matter of course, unless the application be un- 
reasonably delayed, not only. to receive a petition, but upon 
it to re-hear the cause. It is said here, however, that the 
Court properly refused the leave asked for, because it was in 
effect to obtain a re-hearing of a decree rendered by consent. 
We do not think so. 'The decree to which the petition dis- 
tinctly refers, is that of the Spring term, 1839, whieh pur- 
ports to be in no respect founded on consent, but to be the’ 
finding and judgment of the Court upon the bill, answer, 
proofs and exhibits in the cause. We can very well under- 
stand the propriety of the Court refusing te re-hear a decree 
rendered by consent, because it is in truth the decree of the 
parties; and in such a decree, “stat pro ratione voluntas,” 
their will.is a sufficient reason. But we do not see why an 
interlocutory order, subsequently made upon the footing of 
that decree, although rendered by eonsent, will prevent the 
impeaching of the decree for error. Such decree remains, 
neverthejess, the decree of the court; and until it is suspend- 
ed or reversed, must be executed either voluntarily or com- 
pulsatorily. Facilities given to its execution, ought net to 
bar a becoming and regular enquiry into the merits of the 
decree itself. 

Considering, therefore, that the defendant, Wilcox, is enti- 
tled to be heard here, in relation to the matters adjudged by 
the decree, which he sought below to have re-heard, as well 
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June 1840 as upon the matters presented by the report and exceptions, 
we have heard the cause de novo. 
Upon such hearing, we have come to a conclusion, differ- 
Wilcox ing greatly from that which was declared below. We agree 
© thus far with his Honor, that the defendant has not only 
claimed to have a right to sell his interest in the slaves com- 
prehended in the marriage settlement, a claim perfectly well 
founded, we suppose—but has thrown out threats of a pur. 

pose to sell them out of the State. We do not agree to the’ 
declaration, that the defendant actually purposed or intend- 

ed to remove them. We believe that these were idle threats, 

made in vexation after his wife had left him, and for the pur- 

pose of being repeated to her. Nevertheless, as they have 

Threats to afforded her a ground for claiming that her solicitude about 
_ — the slaves should be quieted, we acquiesce in the propriety 
by one hav of requiring some security from him against a removal of” 
- the property without the State. As he is confessedly a man 


—_ of unembarrassed fortune, a simple injunction to this effect is’ 
’ 


— 


In the court below, the claim of Mrs. Wilcox to a decree 


= — against her husband for maintenance and support during 
for claim- het separation from him, was not put upon the ground that’ 

Sodentty pa ’ put up g 
vent SUCh separation had been compelled by his ill treatment. 


theirre- Nor, in our judgment, could it have been placed upon that" 


val. 
g ground. Neither the pleadings nor the proofs, will justify 


a declaration that she was compelled to leave him because of 
his ill treatment. No objection, indeed, has been taken on ei- 
ther side to the proofs—if proofs they may be called—of the’ 
matters of disagreement between the parties, and of the causes 
why they live apart; and for the satisfaction of the parties, 
we have heard these proofs fully, and considered them with” 
care. We feel it incumbent on us however to say, that none 
= oe them were properly admissible. Perhaps a charge can | 
of ili — scarcely be brought by a woman against her husband, more: 
Tr indefinite than that of “iil treatment,” comprehending as it 
pois hee does every offence against the law of connubial love from 
too vague the slightest inattention to the most brutal outrage. So 
 . vague an imputation cannot be the foundation of a judicial ° 


of judicial sentence. Besides, it cannot for a moment be pretended, that 
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every act of improper conduct, on the part of a husband, June 1840 
will authorise a wife to leave her pzoper place—his side, and 
his home—and if she alleges that he has been guilty of such =v 
gross misconduct as to justify this seeming revolt from her Wilco 
duty, she must so charge the misconduct, that it may be ju- 
dicially seen, when the fact is ascertained, whether it. be of 

that character which induces a forfeiture of his right to her 
society, and that he may have a full opportunity of answer- 

ing distinctly to the misconduct charged, and of explaining 

or diaproving it. It would be a waste of time—if not 
worse—to attempt any analysis of the complaints and re- 
criminations of the parties—the neighborhood ramours—the 
various surmises and conjectures and opinions of the wit- 
nesses—relative to the misunderstandings and separation of 

this married couple, with which, and with little else beside, 

their depositions are filled. We pronounce the testimony as 
inconclusive and unsatisfactory as the charge is vague. It 

lays no solid foundation whereon to adjudge which of the 
parties was to blame, and therefore renders it probable that 
neither was without fault. It is indisputable, however, that 

she separated from him—and we are obliged to say, that she 

has not shewn any sufficient cause for that separation. 

The claim of the plaintiff must then rest on this, that un- 
der the marriage settlement, the profits are settled to the com- 
mon use of the husband and wife, and that she has, there- 
fore, such a distinct beneficial interest in these profits as to 
entitle her to a portion thereof, independently of her hus- 
band, and whenever she chooses to live apart from him. 
We cannot acquiesce in these views. No part of the profits 
of the property is settled to the separate use of the wife, 
The whole are receivable by the husband, and though the 
object or purpose for which they are limited is the use or 
benefit of his wife as well as of himself, they are receivable 
by him as her husband, and applicable to her use as his 
wife. There is no intimation of any purpose in this mar- 
riage, variant from that perfect union of persons which the 
law contemplates in such a connection. These profits are 
given to him, that he may the better comply with his duty 
to provide for his wife—but he is not bound to provide for 
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Jane 1840 her, when she disclaims his protection, and refuses to abide 
under his roof. It is revolting to the best interests of domes- — 
tic morality ‘and public policy, to put upon the settlement a 
wi construction which would amount to a prospective provision §, 
“efor separation—and offer inducements for the violation of the — 
plainest and most sacred duties. The plaitiff is enititled to 
a decent subsistence, in proportion to the extent of the means 
placed in her husband’s hands—but it is while she remians 
under his wing, where she has plighted her troth to stay, 
If, indeed, he had turned her away—or by intolerable usage — 
compelled her to leave him—then, as he has rendered the # 
performance of her duties impossible, his obligation to sup- _ 
port her, and her claims on him for subsistence, would not — 
thereby be impaired. ) 
Our opinion, therefore, is, that the interlocutory decree — 
which the defendant, Wilcox, prayed to have re-heard, ought _ 
to be reversed as erroneous. And, upon the whole matter, © 
this court declares, that because of the apprehensions of the 
plaintiff, in regard to the safety of the negroes comprehend- § 
ed in the marriage settlement, excited by the defendant's” 
threats to sell them out of the State, the plaintiff is entitled” 
to an injunction, restraning the defendant from removing the 
said slaves, or causing them to be removed beyond the juris- 
diction of this court—and approving the order whereby A. 
Joiner and R. B. Pearce have been appointed trustees, in the 
place of Samuel Johnston, the court directs that the plain-— 
tiff’s bill in respect to all the residue of the matters therein 
contained, be dismissed. 
The plaintiff, or her next friend, must pay the costs of 
taking the account. The residue of the costs must be paid © 
by the defendant. 


Per Curiam Decree accordingly. 
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JOHN WHITE ws. ELEANOR GREEN et al. 


If a cause be set down for hearing, upon the bill, answer and exhibits, 
a deed which is filed as an exhibit is evidence for the plaintiff, though 
it be nct admitted in the answer. 

A bequest for emancipation prior to the act of 1830, 1 Rev. Stat. ch. 111, 
sec. 57, ia inoperative, as is also a bequest of property, to the slaves 
directed to be emancipated, aad if there be no residuary clause in the 
will, the slaves and the property bequeathed to them, will form an un- 
disposed surplus, and be a fund for the sutisfaction of the testator’s 
debts and general legacies, unless there be an exemption of the resi- 
due, or the charge be fixed, by plain words or ag plain implication, on 
other property exclusively. 


45 | 
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A bequest for certain slaves to be emancipated, after the death of the tes- 


tator’s wife, does not give to the wife an estate for life, by implica- 


tion, in the slaves; and it seems that the doctrine that a gift by willte | 


A. after the death of B., is a gift for life to B. by implication, does not, 
under any circumstances, apply to personal chattels, 

It is a general rule that specific legacies do not abate with, or contribute 
to, general legacies; but if a general legacy be expressly charged upon 
a specific legacy, it is otherwise; or if a general legacy be given, and 
there never was any fund to pay it, except the specific legacies, owing 
to the fact that every thing is given away specifically, then the gen- 
eral legacy must be raised out of the personal estate, although speci- 
fically bequeathed; and this, though there may. be a surplus which 
may be applied to the satisfaction, in part, of the general legacy, in 
consequence of some of the bequests being void. 


Arthur Green died some time in the year 1830, leaving a 
will, in which were contained the following, among other 
clauses: “Item Ist. I lend unto my beloved wifé, Eleanor 
Green, during her natural life, all my land and plantation 
where I now live, including house and all the household 
furniture, and every thing appertnining thereto, and all the 
kitchen furniture, stock of horses, hogs, cattle, and all and 
every other stock that I may die possessed of, being in and 
upon the aforesaid plantation, together with all the corn, fod- 
der, wheat, &c.; all the negroes, to-wit: Esther, Frank, 
Edney, and her child Louisa, Eliza, Jim, Moses, Amy, Agnes, 
David, Allen, Jacob, Tom, Esther the 2nd, Harriet and Pol- 
ly; the above property remains, as above stated, except 
that which of the same may hereinafter be named. Item 
2nd. After the death of my before mentioned beloved wife, 
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June 1840 Eleanor Green, I give and bequeath the whole of the same 


White 
Vv 
Green 

et al. 


above mentioned property, to be equally divided between 
my beloved neice Patsey Powell, and my wife’s grand daugh: 
ter, Mary Ann Watson, to them and their heirs forever, the 
negroes and their increase included. Item 3rd. It is my wish 
and desire, that my trusty negroes, Ben and Nancy, for their 
long, faithful and meritorious services, should, at the death — 
of my wife, be liberated and freed of their bondage, and that 
I desire my friend Henry Garret to attend to the same, and 
see that they be so liberated and freed. It is my desire, that 
the aforesaid Ben and Nancy, should, at the death of my wife, 
have a part of the tract of land, which, &c.; also, 1 give and 
bequeath to them, one cow and calf, one sow and pigs, and 
a certain bay mare called Jin, to them and their heirs for- 
ever.” “Item 5. I give and bequeath unto my beloved bro- 
thers, Joseph J. Green and Hardy Green, to be equally divi- 
ded between them, all ‘my proportion of my father’s estate 
which I may heir, and is as yet undivided, to them and their 
heirs forever. Item 6th. I give and bequeath to my wife's 
son, William Watson, the sum of five hundred dollars, to be 
paid to him by my executor, out of such monies as he may 
think best. And last of all, 1 leave my friend Henry Garrett, 
to this my last will and testament, my executor, to carry in- 
to effect the same, in the best way and manner in his judg- 
ment, he may think fit.” : 
The bill then stated, that the executor named in the will, 
qualified thereto, and assented to the bequest to the widow 
for life, and that she had remained in possession of the ne- 
groes ever since, without any control being exercised over 
them by the said executor; that the testator died leaving 
personal estate, other than the negroes above mentioned, to 
a much greater amount than was sufficient to pay all the 
debts against the estate; that all the debts had been paid, 
and the executor had left the State insolvent. It stated fur 
ther, that the testator’s niece, Patsey Powell, had intermar- 
ried with one William Webb, who conveyed all the. interest 
to which his wife was entitled in remainder, in the negroes 
mentioned in the bequest, to the testator’s widow for life, to 





SUPREME COURT OF NORTH CAROLINA. 


47. 


the plaintiff, by a deed, a copy of which was filed, and pray- J June 1840. 


ed to be taken as part of the bill. 

The bill then charged that William Watson, to whom the 
legacy of $500 was given, had died intestate, and Rice B. 
Pierce administered upon his estate; and that, for the purpose 
of raising the said legacy, the said Rice, combining with the 
testator’s widow and executor, was about to sell several of 
the negroes mentioned in the bequest to the widow for life, 


under a power of attorney from the executor, which, it was, 


insisted, he had no right to do, as the legacy of the negroes 
was a specific one, and that to Watson was general; and there 


was a sufficiency of the personal estate other than the ne-. 


groes, to pay it. The prayer of the bill was for an injunc- 
tion and for general relief. 

The defendants, who were Mrs. Green, the testator’s 
widow, Henry Garrett, his executor, and Rice. B. Pierce, 
the administrator of William Watson, a]l answered the bill; 


and, in their answers, admitted the death of the testator, and. 


that he left a will containing the clauses mentioned in the 
bill. ‘They also admitted the qualification of the executor; 
but denied that he had ever assented to the legacy to Mrs. 
Green. They admitted that, at the death of the testator, there 
was on hand a considerable estate, which might be called 
perishable, consisting of horses, stock of other descriptions, 
corn, fodder, é&c.; and they stated that there was owing to the 
estate about $80; and there was on hand, in cash, $20; and 
that the debts against the estate amounted to about $230. 
The defendant, Pierce, stated that before he had legal notice 
of the injunction, which had been granted upon the filing of 
the bill, he had, as the agent of the executor, for the purpose 
of satisfying the legacy to his intestate, sold three of the 
slaves mentioned in the bequest to the widow for life, for the 
sum of $705; and that he then held the bonds given for the 
purchase money. ‘The defendants insisted that the legacy to 
Watson was a charge on the whole personal estate; and that 
the executor had a right to raise it by a sale of the negroes, 
instead of the other personal estate given to the wife. 

The cause was set for hearing upon the bill,answers and ex- 
hibits; and upon the hearing, at Halifax, on the Spring circuit 


White 
v 

Green 

et al, 
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above mentioned property, to be equally divided between 
my beloved neice Patsey Powell, and my wife’s grand daugh- 
ter, Mary Ann Watson, to them and their heirs forever, the 
negroes and their increase included. Item 3rd. It is my wish 
and desire, that my trusty negroes, Ben and Nancy, for their 
long, faithful and meritorious services, should, at the death 
of my wife, be liberated and freed of their bondage, and that 
I desire my friend Henry Garret to attend to the same, and 
see that they be so liberated and freed. It is my desire, that 
the aforesaid Ben and Nancy, should, at the death of my wife, 
have a part of the tract of land, which, &c.; also, 1 give and 
bequeath to them, one cow and calf, one sow and pigs, and 
a certain bay mare called Jin, to them and their heirs for- 
ever.” “Item 5. I give and bequeath unto my beloved bro- 
thers, Joseph J. Green and Hardy Green, to be equally divi- 
ded between them, all my proportion of my father’s estate 
which I may heir, and is as yet undivided, to them and their 
heirs forever. Item 6th. I give and bequeath to my wife's 
son, William Watson, the sum of five hundred dollars, to be 
paid to him by my executor, out of such monies as he may 
think best. And last of all, 1 leave my friend Henry Garrett, 
to this my last will and testament, my executor, to carry in- 
to effect the same, in the best way and manner in his judg- 
ment, he may think fit.” 

The bill then stated, that the executor named in the will, 
qualified thereto, and assented to the bequest to the widow 
for life, and that she had remained in possession of the ne- 
groes ever since, without any control being exercised over 
them by the said executor; that the testator died leaving 
personal estate, other than the negroes above mentioned, to 
a much greater amount than was sufficient to pay all the 
debts against the estate; that all the debts had been paid, 
and the executor had left the State insolvent. It stated fur- 
ther, that the testator’s niece, Patsey Powell, had intermar- 
ried with one William Webb, who conveyed all the interest 
to which his wife was entitled in remainder, in the negroes 
mentioned in the bequest, to the testator’s widow for life, to 
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the plaintiff, by a deed, a copy of which was filed, and pray- June 1840 


ed to be taken as part of the bill. White 
The bill then charged that William Watson, to whomthe = 
legacy of $500 was given, had died intestate, and Rice B. oon 
Pierce administered upon his estate; and that, for the purpose ; 
of raising the said legacy, the said Rice, combining with the 
testator’s widow and executor, was about to sell several of 
the negroes mentioned in the bequest to the widow for life, 
under a power of attorney from the executor, which, it was 
insisted, he had no right to do, as the legacy of the negroes 
was a specific one, and that to Watson was general; and there 
was a sufficiency of the personal estate other than the ne- 
groes, to pay it. The prayer of the bill was for an injunc- 
tion and for general relief. 
The defendants, who were Mrs. Green, the testator’s 
widow, Henry Garrett, his executor, and Rice. B. Pierce, 
the administrator of William Watson, a]l answered the bill; 
and, in their answers, admitted the death of the testator, and 
that he left a will containing the clauses mentioned in the 
bill. ‘They also admitted the qualification of the executor; 
but denied that, he had ever assented to the legacy to Mrs. 
Green. They admitted that, at the death of the testator, there 
was on hand a considerable estate, which might be called 
perishable, consisting of horses, stock of other descriptions, 
corn, fodder, &c.; and they stated that there was owing to the 
estate about $80; and there was on hand, in cash, $20; and 
that the debts against the estate amounted to about $230. 
The defendant, Pierce, stated that before he had legal notice 
of the injunction, which had been granted upon the filing of 
the bill, he had, as the agent of the executor, for the purpose 
of satisfying the legacy to his intestate, sold three of the 
slaves mentioned in the bequest to the widow for life, for the 
sum of $705; and that he then held the bonds given for the 
purchase money. 'The defendants insisted that the legacy to 
Watson was a charge on the whole personal estate; and that 
the executor had a right to raise it by a sale of the negroes, 
instead of the other personal estate given to the wife. 
The cause was set for hearing upon the bill,answers and ex- 
hibits; and upon the hearing, at Halifax, on the Spring circuit 
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June 1840 of 1839, his honor Judge Bartey, pronounced the follow. 


White 


v 


ing decree: “‘ This case now coming on to be heard on the 
bill of injunction, answer of the defendants, and exhibits 


= filed in the cause, the court doth declare, that the com. 


plainant, White, is entitled to the share of the negroes be. 
queathed by Arthur Green to his neice, Patsey Powell, and 
that the testator, Green, died intestate as to his two negroes, 
Ben and Nancy, as well as the property bequeathed to them, 
The court doth further declare the Jegacy given by the tes- 
tator to William Watson, to be a general legacy, and the ne- 
groes bequeathed to Patsey Powell to be specific, and that 
the legacy to William Watson, is no charge on the negroes 
given to Patsey Powell and Mary Ann Watson, and it ap. 
pearing to the Court, that the defendant Pierce, as agent of 
the executor Garrett, has sold the negroes mentioned in his 
answer, which negroes are a part of the negroes given specifi- 
cally to Mary A. Watson and Patsey Powell, after the death 
of the defendant, Eleanor Green, and taken bonds for the pay- 
ment of the purchase money, which money is yet uncollect- 
ed; it is therefore decreed, that the injunction heretofore 
granted by this Court, against the defendants, Rice B. Pierce, 
H. Garrett and Eleanor Green, be made perpetual, with costs 
to be taxed by the master; and as to the bonds for the negroes 
sold by the defendant, Pierce, it isordered that the said Pierce 
deliver the said bonds to the master, or the money therefor, 
with interest; and that the master collect the money therefor, 
if in his opinion necessary, and invest the same on good per- 
sonal security, and pay over the interest annually to the de- 
fendant, Green, and hold the principal money subject to the 
trusts in the will of Arthur Green.” From this decree, the 
defendants appealed. 
Badger and B. F. Moore for the defendants. 
Whitaker for the plaintiff. 


Rurrin, Chief Justice. On the part of the defendants, 
several objections have been taken to the decree. The first 
is, that there is no proof to sustain the declaration, that the 
plaintiff was the purchaser from Webb of the legacy to his 
wife. But we think otherwise. The will of Greenand the 
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deed from Webb to the plaintiff are filed as exhibits; and the June 1840 
cause was set down to be heard upon the bill, answers and White 
exhibits. Now, although the answersdo notadmitthe plain- = y 
tiff’s purchase, and the deed to him has not been proved in ry 
the cause; yet setting the cause down to be heard on the — 
bill, answers and exhibits, makes the deed evidence for the 
plaintiff as the answers are for the defendants. 

It is next insisted, that the decree is erroneous in declaring 
the testator to have died intestate as to the negroes directed 
to be emancipated, and as to the property bequeathed to them. 
But we are of opinion, with his Honor, that the will, as to 
those matters, is inoperative; and, therefore, that thosethings 
are not disposed of. 'The will was made before the passage 
of the act of 1830. (See 1 Rev. Stat. ch. 111, sec. 57.) 
Slaves have not capacity to take by will, and a legacy to 
them is, like the direction for their own emancipation, void; 
and as there is no residuary clause, this property is an un- 
disposed surplus. Sorrey v. Bright, 1 Dev. & Bat. Eq. 113; 
and Pendleton v. Blount. Id. 491. 'That is a proper ‘fund 
for the satisfaction of the legacy to William Watson, upon 
the general principle that debts and pecuniary legacies are 
payable out of the surplus not given away in the first in- 
stance. It may be well, however, to notice here two other 
positions respecting this fund, taken for the defendants. 

It is said, that the testator cannot be supposed to have in- 
tended to charge this sum of $500 on the negroes, whom, as 
far as he can, he emancipates; nor upon the pittance provi- 
ded for them out of the personal estate after his wife’s death; 
and it is thence inferred that the charge is upon the other 
parts of the personalty. Itis, no doubt true, that the testator 
had no actual intention to make these negroes liable for the 
legacy to his step-son, and was not aware that the provisions 
of his will in their favour, were mere nullities. But, without 
any particular charge on it, and independent of any inten- 
tion, the law throws the burden upon this residue; unless 
there be either an exemption of the residue, or the charge be 
fixed, by plain words or as plain implication, on other prop- 
erty exclusively. _We have no such exemption here. Had 
the testator known that his direction for emancipation must 

6 
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June 1810 fail, we cannot see that he would have preferred that this 
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fund should not pay his debts and general legacies, but go 
to his next of kin, to the disappointment of his specific leg- 
atees. 

Then, it is said again, that this fund is not immediately 
applicable to those purposes, but only the remainder after the 
death of the wife; because she takes a life estate in these ne- 
groes under the will. We cannot think so. In the first and 
second clauses, the testator gives to his wife for life, his land, 
house-hold and kitchen furniture, his stocks of horses, cattle, 
hogs and sheep, crops of different kinds and provisions on 
hand, all specifically; and sjxteen negroes, by name; and after 
the death of the wife, to P. Powell and M. A. Watson, equal- 
ly to be divided betweenthem. ‘Then in the 3rd clause, he 
directs that his negroes, Ben and Nancy, (now mentioned for 
the first time.) should, at the death of his wife, be liberated; 
and desires his friend, H. Garrett, whom he appoints execu- 
tor, to attend to the same; and he farther gives to those 
slaves, at the death of his wife, a small piece of his land, and 
some trifling articles of personal property. It may be admit- 
ted, as a probable conjecture, that the testator did not mean 
those favorite negroes to be separated from the others, and 
from their old mistress, during her life. But there is no such 
plain demonstration of any intention on the point, as will au- 
thorise the Court to decree whose property they are, upon 
the footing of an intention in the testator, instead of leaving 
them to be disposed of by the law. There is no express gift 
to the wife; and if she takes at all, it must be by implication. 
Now, we do not know a case in which the doctrine, that a 
gift by will to A., after the death of B., is a gift to B. for life, 
by implication, has, under any circumstances, been applied to 
personal chattels. It belongs properly to estates of inheri- 
tance. With respect to them, it is settled, that a devise to 
the testator’s heir, after the death of A., implies an estate to 
A. for life, from the absurdity of the heirs taking before A. 
dies, as he must do unless A. take. But where the devise is 
to one who is not heir, after the death of A., then it is equal- 
ly well settled, that A. takes nothing; but the estate goes in 
the mean time to the heir at law. In the cases of Hutton v. 
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Simpson, 2 Vern. 723, and Willis v. Lucas, 1 Pr. Wms. June 1840 
472, this doctrine of an estate by implication was extendedto io. 
a devise to one of several co-heirs, after the death of the tes- vy 
tator’s wife; though, certainly, the implication is much less — 
cogent than in the case of a sole heir. And in the cases quo- 

ted at the bar, Doe v. Summerset, 5 Bur. 2,608, and 2 Wm. 

Bl. 692, and Goodright v. Hoskins, 9 East. 306, terms for 
years were made the subjects of a similar implication. The 
latter case turned upon very peculiar words and circumstan- 

ces, and can by no means be deemed authority for the gene- 

ral proposition, that a bequest of a term to A., after the death 

of B., gives the intermediate estate for B’s life to B., instead 

of the testator’s executor. One bequeathed a term to his son 

A. until B., a son of A., should attain 21, and no longer; but 

in case B. should die in kis minority, then to C. and D., two 
other sons of A., or either of them attaining the age of 21, as 
aforesaid; and the testator desired that the premises might be 
quitted and delivered up by A. accordingly. ‘The question 

was, whether B., who attained 21, was entitled? and it was 

held that he was. ‘The Court relied much on the direction 

to A. to deliver up the possession, namely, when B. came of 

age; and it was asked to whom, unless to B?_ That circum- 
stance does, indeed, point to B’s taking at 21; but alone, it is 
obviously inconclusive, since A. ought to deliver the possess- 

ion to whatever person was entitled by the will or by the law. 

But that probability was strengthened by the devise over up- 

on the death of B. before 21; since there is something much 

like an absurdity in such a devise over, under those circum- 
stances, unless B. should take, if he attained that age. But 
there is nothing of that kind in this will; which does not speak 

of the possession, until the period of emancipation; but sim- 

ply makes a disposition of the slaves after the death of the 

wife; which is quite consistent with their being undisposed 

in the mean while. The case of Doe v. Summerset, was 
decided by two Judges only, and is so shortly stated in both 
books as to furnish no satisfaction as to the ground of the de- 
cision, except that the Court said the implication need not be 

a necessary one. The facts were, that the owner of a term 

for years, determinable on the lives of his daughter B., and of 
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June 1840 another person, C., bequeathed to his daughter, D., after the 

White death of B., during the life of C.; and it was held that B. took 

vy for life. Perhaps the two daughters were, solely, the’ next of 

_ kin of the testator; and the case may have gone on some- 

’ thing like the principle in Hutton v. Simpson, respecting 

the devise to one of two co-heirs. But it does not appear 

what reason brought about the judgment; and, certainly, the 

right of the executor interposes itself against any implication 

in favour of the daughter B. Besides, this case directly con- 

tradicts that of Horton v. Horton, Cro. Jac. 74; in which it 

was held, that a devise of a term to a son, after the death of 

his mother, did not imply an estate to her; since the execu- 

tor, and not the son, would by law take such part of the term 

as was not disposed of. That reason seems to us to have 

great force in it, and to be decisive, unless in cases in which 

there may be, as in Goodright v. Haskins, very special pro- 

visions. But in this case, besides the general rule, as we 

understand it to be settled in Horton v. Horton, the provis- 

ions of the will tend to an opposite construction. All that 

the testator gives to his wife, is given in one sentence and for 

life, including a number of slaves. Then, we ask, if he in. 

tended her also to have these two for life, why their names 

are not found with those that are expressly given to her? It 

would have been then easy for him to add, that after her 

death, such and such should go to his nieces, but these two, 

Ben and Nancy, should be liberated; and from the absence of 

such a provision, there arises quite a fair presumption on the 

other side, that the testator did not intend his wife to take 

these negroes for life. We think, therefore, that the two 

slaves were, upon the death of the testator, assets to pay debts 

and legacies; and that their reasonable hires since, and their 

present value are, as a part of the residue, applicable to the 
legacy to Watson. 

But, if the residue be insufficient to pay that legacy, after 
discharging the debts, the questions remain, whether the leg- 
acy shall fail pro tanto, or whether it shall be raised out of 
the other parts of the estate? His Honor held, that the lega- 
cies to the nieces were not at all Jiable, because they are spe- 
cific, and do not abate with, or contribute to, general lega- 
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cies. ‘That, we know, is the general. rule—but there is an June 1840 
exception to it, within which, we think, this case falls. If a Wu 
general legacy be expressly charged upon a specific legacy, 
then, of course, it is payable thereout. So, if a pecuniary 
legacy be given, and there be no fund to pay it, or rather, if 
there never was any fund to pay it, except the specifie lega- 
cies, owing to the fact that every thing is given away specifi- 
cally, the necessary construction is, that the general legacy is 
to be raised out of the personal estate, although specifically 
bequeathed. For, it is not to be supposed the testator meant 
to mock the legatee. Sayer v. Sayer, Pre. Ch. 393, Rop. 
Leg. 255, 3rd ed.— White v. Beattie, 1 Dev. Eq. 87, 320. 
This will descends so minutely into the enumeration of ar- 
ticles, that it is nearly to be inferred from the will itself, that 
it disposes, or professes to dispose, of all the property the tes- 
tator had. But the answers, which are to be taken to be true, 
remove all doubt. They state that the testator left nothing, 
and had nothing, at the making of the will, applicable to the 
payment of this legacy, but such as he has given specifically. 
He left cash and debts due to him, to the amount of about 
$100; but he owed a largersum. This we think a sufficient 
ground, of itself, for holding the specific legacies liable, with- 
out recurring to the direction to the executor to pay the pecu- 
niary legacy “out of such monies as he may think fit.” 
Those words, however, strengthen the inference of the 
charge; because “ monies” could not mean cash on hand, (of 
which there was only about the sum of $20,) but meant cash 
to be raised by the sale or hiring of “ property.” 

Nor will this construction be affected by the circumstance 
that it has so turned out that there is a surplus applicable to 
the money legacy, in consequence of the bequests for eman- 
cipation being void.” The question is as to the intention of 
the testator at the making of the will; at which time, he did 
not anticipate any fund from this source. It is the good for- 
tune of the specific legatees, that this surplus now unexpect- 
edly exists; because, as far as it goes, it discharges them. But 
its deficiency, if any, they must make good; since the testa- 
tor, indeed, expected them to pay the whole. 

The decree must, therefore, be reversed so far as it declares 
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June 1840the legacy to William Watson not to be payable out of the 
specific legacies in any event; and a declaration must be made 
in conformity to this opinion. It must, then, be referred, 
to ascertain the sum due on the pecuniary legacy; and to 
take an account of the residue of the testator’s personal es- 
tate, (including therein the slaves, Ben and Nancy, and their 
reasonable hires and profits since the death of the testator,) 
and what debts of the testator have been paid, and out of 
what funds; and what remain to be paid; and of the charges 
of the administration; so as to shew what sum the executor 
now hath or ought to have, applicable to that legacy. If it 
should thence appear, that the legacy can be paid without re- 
course to the specific legacies, the plaintiff can then be re- 
lieved as his bill stands. But if those legacies should be 
found subject for the whole or any part of the legacy, the 

_ plaintiff will be under the necessity of bringing in the other 
persons liable to contribution. 


Per Curiam. Decree accordingly. 
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ELISHA FELTON et al. Ex’rs of NATHAN THATCH et al. 


Where a testator, after giving his manor plantation to hig, son, and two 
other plantations to his four daughters, and providing that all his 
lands should be rented, and his negroes hired out until his youngest 
daughter became fifteen years old, and that his children should “be 
educated and boarded out of the estate,” proceeded as follows: “TI 
likewise will, that at the time my youngest daughter S. T. arrives to 
the age of fifteen years, all my negroes, money and perishable estate, 
shall be divided between all my children. In case any of my chil- 
dren should be married before S. T. arrives at fifteen years of age, 
then my will is, that bis or her board shall be stopped, and no further 
charge be paid for him or her until S. T. arrives to fifteen, when he or 
she shall receive his or her proportionable part;” it was held that the 
legacies to the children were not vested, buat contingent upon their 
living to the period when the testator’s youngest daughter should ar- 
tive to the age of fifteen years, or, in case of her death, to the time 
when sae would have arrived at that age had she lived, and that only 
those of the children who were alive at that period, could take. 


From the pleadings in this case, it appeared that Nathan 
Thatch died in the year 1832, leaving a will, in which, after 
providing for the payment of his debts, and the working of 
the then growing crop, he devised and bequeathed as follows: 
“J will, that all my perishable estate be sold. I will that all 
my lands be rented out, and all my negroes be hired out, un- 
til my youngest daughter Sarah becomes fifteen years old— 
and I will that my children that have not been educated, be 
educated and boarded out of the estate; and I will that my 
mother be supported out of my estate during her natural life; 
and that my two plantations near Bethel M. House shall be- 
long to my four daughters, Rosanna, Mary, Jane and Sarah, 
and I also give the plantation that I now reside on to my 
son, Benjamin Thatch. And I likewise will, that at the 
time my youngest daughter, Sarah Thatch, arrives to the age 
of fifteen years, that all my negroes and perishable estate 
shall be divided be.ween all my children, and money like- 
wise to be divided. In case that any of my children should 
be married before Sarah arrives at fifteen years of age, then 
my will is, that his or her board shall be stopped, and no fur- 
ther charge be paid for him or her until Sarah arrives to fif- 
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teen, when he or she shall receive his or her proportionable 
part.” The testator had no wife at the time when his will 
was made, and left no widow surviving him, but his five 
children were all living at his death. Mary, one of the 
testator’s daughters named in his will, intermarried with the 
plaintiff in December, 1835, and shortly thereafter died some 
time in the year 1836. Sarah, the youngest daughter, died 
shortly after the death of the testator, intestate, unmarried, 
and before she had arrived to the age of fifteen years; at 
which age she would have arrived, had she lived, in October 
1838. The plaintiff, after the death of his wife, took out 
letters of administration on her estate; and in March, 1839, 
filed this bill, in which he claimed that the legacy of the 
“negroes and perishable estate” and “money” to the chil- 
dren of the testator, was a vested-one, and that after the time 
when the youngest daughter Sarah would have arrived at 
the age of fifteen years, had she lived, the said negroes, mo- 
ney and perishable estate, were divisible among the children 
then living, and the representatives of those who had there- 
tofore died. ‘The answers, admitting the facts as above stat- 
ed to be true, insisted that the legacy was contingent, and 
that as the plaintiff's intestate had died before the period at 
which the property was to be divided, she was entitled to no 
share thereof. 

W. A. Graham for the plaintiff. The legacies to all the 
children vest at the death of the testator, but the period for 
“division” is postponed until the youngest child would have 
attained the age of fifteen years. 

1. The land is certainly devised in presenti, to the chil- 
dren; two of the plantations to the four daughters by name, 
and the homestead to the son; yet, by the preceding clause 
of the will “the land is all directed to be rented out, as well 
as the negroes to be hired out,” until Sarah “becomes” fif- 
teen &c. The interest of Mrs. Anderson in the land was 
vested. The negroes seem, in the testator’s mind, to have 
been coupled with the land; and the perishable estate is to 
be “divided” as the negroes. Hence it is inferred that all 
three follow the express disposition which is made of the 
land. 
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2. The terms used by the testator throughout, shew that June 1840 
he supposed his children were to take his estate, as a matter 4 \jerson 
of course, without express words of devise or bequest, and 
the main purpeses of his, will are to designate when the en- Felton 
joyment shall commence in severalty, and how the property 
(of all kinds) shall be partitioned among his children res- 
pectively. Indeed all the others are secondary and tempora- 
ry—such as charging the estate with maintenance of his mo- 
ther—renting the land and hiring the negroes for a definite 
time—education of children &c.. Thus he says “my two 
plantations shall belong to my four daughters,” &c.—“ all 
my negroes and perishable estate shall be divided between 
all my children, and money likewise be divided” —“ when he 
or she shall receive his or her proportionable part”; all of 
which terms consist with the idea that the testator supposed 
his children all tenants in common at his death, and that he 
was merely directing the allotments among them, and desig- 
nating when they should take the property into possession. 
This view is fortified by the fact that 

3. He makes no limitation over of the property in any 
contingency—neither in the event of death, marriage, birth 
of issue, nor any subsequent occurrence whatever. If then 
the interests of the deceased legatees were not vested, the sur- 
viving brothers and sisters do not succeed to their rights as 
their next of kin, nor as legatees under the testator’s will, 
but as next of kin of the testator, upon the ground that he 
died intestate, as to those parts of his estate, when it is man- 
ifest, that he designed by his will to dispose of all his earth- 
ly interests. 

4. Whatever a testator does not give away by will, des- 
cends to his heirs, or is to be divided among his next of kin. 
Two fifth parts of this estate are certainly not bequeathed to 
the defendants. If, then, they be not willed to Mary and 
Sarah, deceased, they are not disposed of by will, but go, at 
his death, to the testator’s next of kin, of whom Mary and 
Sarah were two. Buta testator shall not be presumed to 
have died intestate as to any thing, it the contrary can be 
inferred, 

5. If the terms of the a contingency, “until Sarah, 





58 EQUITY CASES IN THE 


June 1840 my youngest daughter, becomes fifteen;” “at the time my 

Anderson YOUngest daughter, Sarah Thatch, arrives to the age of fif- 
teen years;” “until Sarah arrives to fifteen, when,” &c. are 
to be taken literally, none of the legacies can ever vest: for 
Sarah died befure she attained the age of fifteen, and of 
course never arrived at that age. And if a benign interpre- 
tation must be resorted to in favor of the defendants, it must 
also be allowed to others. 

6. In @ases of doubt, the courts incline in favour of the 
vesting of legacies. 1 Roper on Leg. 378. 

7. If the legacies did not vest at the testator’s death in the 
legatees, they are given to the executors in trust until Sarah 
would have attained fifteen. But they are charged with the 
maintenance and education, in the mean time, of all the leg- 
atees. This shews, by the common rules of construction, 
that they are vested. 1 Roper on Leg. 388,390. The cases 
on the subject are well collected in 1 Roper, from 375 to 400. 

8. The provision that in case of the marriage of any of 
the children, there should be no further charge in his or her 
favour until Sarah becomes fifteen, does not conflict with the 
views before expressed, since a married child is, at that time, 
to take as if there had been no marriage. It is then submit- 
ted, that the legacy to Mary, the deceased wife ot the plain- 
tiff, was a vested interest in all the personal property of the 
testator, and that, upon her death, it was transmitted to the 
plaintiff as her administrator and husband. 


M. Haughton for the defendants. | 


Rurrin, Chief Justice. With every disposition to the 
contrary, we find ourselves obliged to hold the legacies in 
this will not to have been vested. There are no words of 
gift of the personalty, except by inference from the direction 
to divide. And as to the period of division, and consequent- 
ly of gift, the will uses terms of strict condition: “ a¢ the 
time my daughter Sarah arrives to 15; and “ when he or she 
shall receive, &c.” 

To take the case out of the well known general rule, sev- 
eral circumstances were relied on by the plaintiff’s counsel. 
It was first argued, that as immediate estates in the land are 
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devised, and as it and the negroes are to be hired out by the June 1840 
executors for the same period, and for the same purposes, the tale 
whole ought to be looked on alike, as having been given pres- = y 
ently, but to be divided at the future day. But to that, we — 
cannot accede. As to the land, it is given immediately— . 
which shews the testator knew how to make such a gift 
when so minded; but it is not to be divided when Sarah shall 
be fifteen; for, the testator himself makes the division be- 
tween his daughters and his son; and, as to the tract given 
to the daughters, there is no period of division between them 
designated. But there is no gift of the personal estate, dis- 
tinct from the provision for its division; which is to be made 
equally between all the children, and for the first time, a¢ the 
time Sarah should be fifteen. We-cannot, therefore, infer a 
gift before that time. Consequently, the legatees must be 
living at that time, so as then to answer the description of 
“ children,” or they cannot take. Sansbury v. Read, 12 
Ves. 75—Ford v. Rawlins, 1 Sim. & Stu. 328. 
As the testator died without leaving a wife, and intended 
his children should share equally, or nearly so, in his person- 
al estate, it is possible that he deemed it unnecessary to make 
an express bequest, and considered they would, by law, suc- 
ceed immediately. If this was so, then his directions refer 
simply to the enjoyment, and postpone the period for that, 
from considerations of convenience. But this can be noth- 
ing more than conjecture; and we find no case that warrants 
a different construction of such expressions as are here used, 
when applied to legatees, who are or who are not the next 
of kin of the testator. 
Nor have we any difficulty from the notion that, as to the 
share of one dying before Sarah’s age of 15, the testator is 
made to die intestate, though he intended the contrary. He 
is not intestate in that case. The gift is not to these persons 
nominatim, if living at Sarah’s arrival at fifteen; but it.is to 
the testator’s children as a class at that period. The will, 
then, disposes of the whole personal property, unless all the 
children should be dead before that period; and in that event, 
there would be a total intestacy, or rather, the whole disposi- 
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June 1840 tion would fail, because the testator did not contemplate that 

A ~ event and provide for it. 
nderson spr . p , 

v The provision for maintenance will not bring the case 

oo within that exception to the general principle, which is found- 

"ed on a gift of the intermediate interest or profit to the same 

legatee, to whom the future legacy of the capital is given. 

That does not apply, if the maintenance is not to absorb the 

whole amount of profit; or if it be not restricted to that as 

A prevision the only fund. Pulsford v. Hunter,3 Bro. C. C. 416— 

nance will Hanson v. Graham, 6 Ves. 249, 1 Rop. Leg. 497. Here 

Teaney vost, the intermediate profits are not given to the children as dis- 

if the main- tinct from the capital, nor for the purpose of maintenance. 

not to ab- ‘The maintenance is merely a charge, which may not con- 

ac, sume the profits; or, it may greatly exceed it; and, in that 

ah, of case, the capital must supply the deficiency. Besides, the 

it be not re- maintenance itself was to cease upon the marriage of a child 

that asthe before the division. 

only fand. Upon the whole, we can lay hold of nothing in the will 

to control the words of condition. The circumstance that 

the testator contemplated the marriage of one or more of his 

children, before Sarah’s age of fifteen; and that, notwith- 

standing such children would take nothing, in the event of 

their deaths before that period, although they might leave a 

child, had its weight, and induced us to pause in adopting the 

construction. But it is not sufficient of itself. It shews, 

either that the testator had an unnatural intention, or that he 

did not think of the death of a child leaving a child, before 

the day for division. The latter is the more probable; but in 

neither case would the Court be justified in rejecting his 

words, or refusing to carry into effect his intention, as col- 

lected from the established interpretation of his language. 

The opinion of the Court is, that only those children take 


who were living when Sarah would have been fifteen. 


Per Curtam Decree accordingly. 
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HUMPHREY H. HARDIE, Adm’r. &. of JESSE COTTON Sen. June 1840 
vs. GODWIN COTTON et al. oonenian 


Where a testator lent to his wife for life his manor plantation and certain 
slaves, and gave to each of his children specific legacies of slaves, 
and directed “ all the negroes which he had given away or lent,” and 
also “ all those which he had not given away,” to be kept on his lands 
and worked apon certain specified terms, and added, * as my children 
shall come to the age of twenty-one years, or marry, it is my desire 
that they shall have the legacies already given away,” and then pro- 
ceeded as follows: “ It is my will, that my wife and children shall 
have the use of my plantation, lying on Roanoke, until the year 1808; 
and if my wife should die before that time, it is my desire that an e- 
qual division of all my estate that is net given away should take 
place among my children then living at my wife’s death or the tine 
above stated, that is, land, negroes,” &c,; if was held, that as the 
wife and children all survived the year 1808, if the last clause of the 
will operated upon the negroes lent to the wife for life, the legacies of 
the remainder in them to the children, vested at that period; but i¢ was 
further held, that the clause in question, in the events which happen- 
ed, did not operate upon those negroes; that there was an intestacy as 
to them, and they vested in the executor in trust for the next of kin upon 
the death of the testator, subject however, in case the wife had died 
before 1808, to have been divested and divided, under the will, among 
the children then living. 

If a man marry a woman having an interest as next of kin, in slaves be- 
queathed for life, and die after the death of the tenant for life, but be- 
fore reducing the slaves into possession, his wife, and not his repre- 
sentative, will be entitled to them. 


The bill was filed in March, 1840, by the plaintiff, as ad- 
ministrator de bonis non, with the will annexed of Jesse 
Cotton, Senior, to obtain the advice of the court in execut- 
ing the will of the testator, who died in the year 1802, hav- 
ing devised and bequeathed as follows: 

“Ttem. I lend unto my well beloved wife, the land and 
plantation whereon I now live, during her natural life, and 
the plantation utensils, &c.; also I lend unto my well belov- 
ed wife, during her natural life, the following negroes: Jacob, 
Truce and Patt, and their increase.” And then, after mak- 
ing several specific bequests to his children, the testator pro- 
ceeded: “It is my will and desire, that all my negroes that I 
have given away, and lent, should be kept together on my 
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June 1840 ands, and put under the care and direction of my son Lewis 


Hardie 
v. 
Cotton 
et al. 


Cotton; for which service and trouble it is my desire to give 
him the one fourth of every thing he can raise and make un- 
til he marries, also the negroes which I have not given away 
to be included among them; and in case any accident should 
befal my son Lewis, it is my desire that my son Cullen should 
take his place, if my executors think he is competent to man- 
age the estate, and turn it to the same advantage that my son 
Lewis has done; and that my son Lewis shall have the care 
of the estate until my son Cullen come of the age of twenty- 
one years; and as my children shall come of the age of 
twenty-one years, or marries, it is my desire that they shall 
have their legacies already given away. Item. It is my will 
and desire, that if any of the childrens’ legacies or negroes 
should die, before the residue of my estate is equally divided 
among them, that it should be made good out of the proper- 
ty that is still remaining, not given away. Item. It is my 
will and desire, that my wife and children shall have the use 
of my land and plantation, lying on Roanoke River, for six 
years, or until the year 1808; and if my wife should die be- 
tore that time, it is my desire, that an equal division of all 
my estate that is not given away should take place, and be 
equally divided among my children then living at my wife’s 
death, or the time above stated, after paying all my just debts: 
that is, lands, negroes,” &c. 

The bill stated that the testator left surviving him his wid- 
ow and eight children, all of whom continued alive until af- 
ter the year 1808; that the widow died in the month of De- 
cember, 1838, before which time five of the children had 
died, four of whom only left children; that at the death of 
the widow, three only of the children were alive; and that 
of the four who had died leaving children, three only had 
children then living; that of the three children of the testa- 
tor alive at the death of his widow, one, a daughter, had 
intermarried with a man by the name of Higgs, who died in 
January, 1839, without having reduced into possession the 
share of his wife in the remainder of the negroes limited to 
the testator’s widow for life. The bill then represented that 
three different modes of dividing and distributing the pro- 
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perty in his hands, which consisted of the slaves that had June 1840 
been given to the testator’s wife for life, had been urged; that" 77a 
is, one for a division into three shares; another for a division 
into six shares, and a third for a division into eight shares; 
and the direction of the court was asked as to which mode 
was correct. The advice of the court was also asked, whe- 
ther Mrs. Higgs or her husband’s representative was entitled 
to her share of the said negroes. 

The defendants, who were the living children, and the 
representatives of the deceased ones, answered the bill, and, 
admitting the facts stated in it, contended for their respective 
interests. 

No counsel appeared for the plaintiff in this court. 


Iredell for the defendants. 


Vv 
Cotton 
et al, 


RurF1n, Chief Justice. The subject of this controversy 
is, the remainder or reversion in the slaves lent by the testa- 
tor to his wife for life. 'The cause has not been argued; and 
from the pleadings, it appears to be the opinion of all parties 
that the will disposes of the remainder in the slaves to the 


testator’s children, as a contingent interest. The question 
made is, whether the remainder vested in those who were 
living in 1808, that is to say, all the children; or only in 
those three who survived the wife ? 


If we thought that the last clause in the will operated on 
this remainder, yet we should be of opinion that the lega- 
cies became vested in 1808. In the previous parts of the 
will, the testator lends to his wife his manor plantation, these 
slaves, and other things; and gives to each of his children 
specific legacies of slaves and other articles. He then directs 
all the negroes which he had given away or lent,” and also 
“all those which he had not given away,” to be kept on his 
lands, and worked upon certain specified terms; and he adds, 
“as my children shall come to the age of 21 years or mar- 
ry, it is my desire that they shall have the legacies already 
given away.” Thus far the negroes, not spécifically be- 
queathed, remain, to be the subjects of a residuary clause, or 
to be left undisposed of. 'Then comes the last clause as fol- 
lows: “It is my will that my wife and children shall have 
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June 1840}ands, and put under the care and direction of my son Lewis 


Hardie 
Vv. 
Cotton 
et al. 


Cotton; for which service and trouble it is my desire to give 
him the one fourth of every thing he can raise and make un- 
til he marries, also the negroes which I have not given away 
to be included among them; and in case any accident should 
befal my son Lewis, it is my desire that my son Cullen should 
take his place, if my executors think he is competent to man- 
age the estate, and turn it to the same advantage that my son 
Lewis has done; and that my son Lewis shall have the care 
of the estate until my son Cullen come of the age of twenty- 
one years; and as my children shall come of the age of 
twenty-one years, or marries, it is my desire that they shall 
have their legacies already given away. Item. It is my will 
and desire, that if any of the childrens’ legacies or negroes 
should die, before the residue of my estate is equally divided 
among them, that it should be made good out of the proper- 
ty that is still remaining, not given away. Item. It is my 
will and desire, that my wife and children shall have the use 
of my land and plantation, lying on Roanoke River, for six 
years, or until the year 1808; and if my wife should die be- 
tore that time, it is my desire, that an equal division of all 
my estate that is not given away should take place, and be 
equally divided among my children then living at my wife's 
death, or the time above stated, after paying all my just debts: 
that is, lands, negroes,” &c. 

The bill stated that the testator left surviving him his wid- 
ow and eight children, all of whom continued alive until af- 
ter the year 1808; that the widow died in the month of De- 
cember, 1838, before which time five of the children had 
died, four of whom only left children; that at the death of 
the widow, three only of the children were alive; and that 
of the four who had died leaving children, three only had 
children then living; that of the three children of the testa- 
tor alive at the death of his widow, one, a daughter, had 
intermarried with a man by the name of Higgs, who died in 
January, 1839, without having reduced into possession the 
share of his wife in the remainder of the negroes limited to 
the testator’s widow for life. The bill then represented that 
three different modes of dividing and distributing the pro- 
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perty in his hands, which consisted of the slaves that had June 1840 


been given to the testator’s wife for life, had been urged; that™ 
is, one for a division into three shares; another for a division 
into six shares, and a third for a division into eight shares; 
and the direction of the court was asked as to which mode 
was correct. ‘The advice of the court was also asked, whe- 
ther Mrs. Higgs or her husband’s representative was entitled 
to her share of the said negroes. 

The defendants, who were the living children, and the 
representatives of the deceased ones, answered the bill, and, 
admitting the facts stated in it, contended for their respective 
interests. 

No counsel appeared for the plaintiff in this court. 


Iredell for the defendants. 


Rurrtn, Chief Justice. The subject of this controversy 
is, the remainder or reversion in the slaves lent by the testa- 
tor to his wife for life. ‘The cause has not been argued; and 
from the pleadings, it appears to be the opinion of all parties 
that the will disposes of the remainder in the slaves to the 


testator’s children, as a contingent interest. ‘The question 
made is, whether the remainder vested in those who were 
living in 1808, that is to say, all the children; or only in 
those three who survived the wife ? 

If we thought that the last clause in the will operated on 
this remainder, yet we should be of opinion that the lega- 
cies became vested in 1808. In the previous parts of the 
will, the testator lends to his wife his manor plantation, these 
slaves, and other things; and gives to each of his children 
specific legacies of slaves and other articles. He then directs 
“all the negroes which he had given away or lent,” and also 
“all those which he had not given away,” to be kept on his 
lands, and worked upon certain specified terms; and he adds, 
“as my children shall come to the age of 21 years or mar- 
ry, it is my desire that they shall have the legacies already 
given away.” Thus far the negroes, not spécifically be- 
queathed, remain, to be the subjects of a residuary clause, or 
to be left undisposed of. 'Then comes the last clause as fol- 
lows: “It is my will that my wife and children shall have 


Hardie 


v 
Cotton 
et al, 
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June 1840 the use of my plantation, lying on Roanoke, until the year 


Hardie 
v 
Cotton 
et al. 


1868; and if my wife should die before that time, it is my 
desire that an equal division of all my estate that is not giv- 
en away, should take place among my children, then living 
at my wife’s death, or the time above stated, that is, land, ne- 
groes,” &c. ‘There are two questions upon this part of the 
will. The one, what part of the property is disposed of 
therein? The other, to what persons is it given? Upon the 
second, we think it plain that the gift is to those children 
who might be living at the period of division; and that period 
is the year 1808, or the death of the wife, whichever should 
the sooner happen. As the family was to have the use of 
the land, as a joint fund, until 1808, and no longer, the di- 
vision cannot be postponed beyond that year. It must take 
place then, at allevents. ‘Then, the other parts of the clause 
must be taken as providing for an earlier division in a cer- 
tain event. ‘The testator had no object in keeping his estate 
together after the death of his wife—therefore he declares, 
that ifhe should die “ before that time,” that is, the yew 
1808, there shall be an equal division among the children 
then living at his wife’s death. If he had stopped there, the 
construction would seem to be unavoidable, that the wife’s 
death, here meant, was that mentioned just before; namely, 
her death before 1808, and not at any indefinite period. But 
the testator goes on to remove every doubt that might be 
raised on the phraseology, “ then living at my wife’s death,” 
if it stood alone, by adding “ or the time above stated,” that 
is to say, the same year 1808. “ Thea living,” therefore, re- 
fers to the one or the other of those periods; and, of course, 
to that which should arrive first. Consequently, all the chil- 
dren would take, as none died until 1817. 

But to us, it appears, that in the event that has happened, 
the will does not operate at all on these negroes, except as 
they are charged with making good the slave bequeathed to 
one of the children, which died. We have just said, that the 
division specified in this clause, is one which must be made 
in 1808, at the latest. Therefore, no property is within the 
purview of this part of the will, but such as the testator 
meant should then be divided among his children at all 
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events. Now, we think it indubitable, that he did not mean June 1840 
the negroes which he had lent to his wife for life, should then 
be divided, if she were still living. The wife was not to be 
left destitute, after 1808; for the loan is for her life, however 
long that may be. Hence his language is, if his wife should 
die before that time, 1808—then “ all his estate, not given 
away, should be divided among his children.” But, if she 
should not die until after 1808—which has turned out to be 
the fact—then the will is silent as to the reversion of the ne- 
groes bequeathed to her; and consequently, there is an intes- 
tacy astothem. Asa surplus undisposed of, it vested in the 
executor, in trust for the next of kin, upon the death of the 
testator; subject, however, in case the wife had died before 
1808, to be divested, and divided, under the will, among the 
children then living. 

As to the question between Mrs. Higgs and the adminis- 
trator of her late husband, there is no doubt. Being in the 
nature of a distributive share, not received by the husband, 
but remaining a chose in action at his death, this interest 
survives to the wife. Carrv. Taylor, 10 Ves. 578. 


Per Curtam. Decree accordingly. 


POMEROY, WILSON & BUTLER ts. LOVICK LAMBETH etal. 


If a mere tenant at will, or tenant from year to year, who is under no 
mistake with regard to the nature of his title, make improvements 
and lay out his money upon the estate without the request of his 
landlord, neither he nor his creditor has any equity against the land- 
lord for such improvements. 


‘The plaintiffs, who were merchants in the city of New 
York, sold to the defendant, Lovick Lambeth, a parcel of 
goods, for which he failed to pay; and they thereupon sued 
him at law, and recovered a judgment against him for 
$1,292:46 cts., with interest and cost. Execution was is- 

8 
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June 1840 syed upon this judgment, and the sum of $500 collected 


Pennes, under it; the sheriff returning nulla bona as to the residue. 

Wilson & The bill charged that the defendant, Joseph Lambeth, the 

Batler father of Lovick, made a gift to his son by parole, of an un- 

Lambeth improved tract of land, worth about $200; that Lovick mar- 

et al. ried and settled on the land as his own property, his father 

assuring him that he would make him a title thereto, when- 

ever he, the son, should request it. The bill further charg- 

ed that Lovick made large improvements, in buildings, up- 

on the land, out of his own funds, and that he gained credit 

in the world by being thus possesseed of the said property; 

that his father encouraged him in making the improvements; 

and that the land, with the improvements, was worth $2,500. 

The prayer was, that the land might be sold; and after de- 

ducting the original price of the land, the balance of the pur- 

chase money might be applied to the satisfaction of the 
plaintiffs’ judgment. 

The answer of the two defendants, admitted that the legal 
title to the !and in question was in Joseph Lambeth; but de- 
nied that Joseph ever made any parole, written, or other gift 
of the land, to Lovick; or gave him any promise or assurance 
that he ever would convey to him the said land. The de- 
fendants stated that Joseph had often deciared openly and 
publicly, that he never would make him a deed for the land; 
that Joseph said he intended to will the land at his death to 
Lovick or his children; but in the mean time he should re- 
tain the title for his own maintenance and benefit, if he 
should ever think proper to use it. They admittted that 
Lovick had made improvements, in building, on the land, 
but not to the extent as charged in the bill; but they denied 
that Lovick had obtained any credit in consequence of hav- 
ing the possession; as it was publicly understood and known 
that Joseph would not give hima title. They also denied 
that Joseph ever encouraged or advised Lovick to improve 
the land by building upon it; on the contrary, they said that 
he frequently cautioned him against it. They stated further, 
that the improvements were not worth more than the rents; 
and that the tract of land, with its improvements, was as- 
sessed in the year 1837, at $1,000. 
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To this answer, the plaintiffs put in a replication and took June 1840 

testimony, which is adverted to in the opinion of the court. Pema 
W. A. Graham for the plaintiffs. Wilson & 
No counsel appeared for the defendant in this court. — 
DaniEL, Judge, after stating the pleadings as above, pro- Lambeth 

ceeded as follows: The evidence proves, that the land has & @!- 

been increased in value by the improvements placed on them 

by Lovick Lambeth. ‘The land is now worth from $1,250 

to $1,500. But the plaintiffs have failed to prove that. there 

was any gift, by parole or otherwise, by Joseph to Lovick; 

or that Joseph ever encouraged or advised Lovick to make 

the improvements. Lovick says in his answer, that his bank- 

ruptcy arose from losses at sea. ‘There is no charge in the 

bill, that the improvements were made out of the funds of 

Lovick, with a view to defraud his creditors; or were subse- 

quent to the plaintiff’s debt. If Joseph should bring his ac- 

tion of ejectment, there is nothing in the pleadings or evi- 

dence, to raise an equity in behalf of Lovick, to have com- 

pensation for these improvements. ‘There was no gift of the 

land, or request by Joseph to improve; nor did Lovick make 

the improvements under any mistake, inadvertence or igno- 

rance of his title. We admit, that when a person stands by When one 

and induces another to lay out money upon his property, un- lands by 

der a supposition that he has a right, he will be bound by the = 

facts as he causes them to be understood; The East India ay out mo- 


Co. v. Vincent, 3 T. R. 462—Stiles v. Cowper, 3 Atk. his proper- 
692— Jackson v. Cator, 5 Ves. 688. But there is no relief Hb 
upon general equity, from expenditure by the tenant under {ht he 
the observation of the landlord, but not under any specific right, he 
engagement or arrangement. Pilling v. Armitage, 12 Ves. Mend 9 & 
84. Lovick Lambeth was under no mistake, with regard to jhe fact *# 
the nature of his title; he was but a tenant at will, or a ten- — > my 
ant from year to year, making improvements, and laying out 
money upon an estate in which he had no permaneut inter- 
est. He may be guilty of great impudence, but he has no 
equity against the landlord for such improvements: and as 
he has none, we are unable to see that his creditors have any. 

The bill must be dismissed with costs. 

Per Curiam. Bill dismissed. 





68 EQUITY CASES IN THE 


June 1840 ROBERT T. CHEEK etal. vs. WILLIAM DAVIDSON et al. 


Where an action was brought at law against the sureties to a guardian 
bond, given to secure the estate of four wards, in which the breach as- 
signed was, that the guardian had wasted the estate, and failed to ac- 
count for, and pay over to, the wards their property; and the defend- 
ants confessed what they called a partial judgment, when it was a- 
greed by the parties that the plaintiffs’ additional claim should be re- 
ferred to arbitrators, and their award to be made atrule of court, it was 
held, that a paper, returned by the arbitrators, in which they made no 
award upon the matters referred to them, but only a statement, from 
which it appeared that they attempted to take the separate accounts 
between the guardian and his four wards ab inilio, taking no notice of 
the partial judgment, and awarding no sum definitively against the de- 
fendants, was a calculation made to aid the court in its ulterior pro- 
ceedings, rather than a definite award; and that a bill could not be sus- 
tained in equity to give the plaintiffs the benefit of it as an award. 


Alexander Grier was appointed guardian to the plaintiffs, 
four in number, and executed one bond with the defendants, 
as his sureties, for the faithful performance of his duty to his 
four wards. He then wasted much of the estate of his wards, 
and became insolvent; upon which an action of debt was 
brought on the bond, against the sureties only; and the 
breach assigned was, that the guardian had wasted the es- 
tate, and failed to account for, and pay over to, the wards 
their property. ‘To this action the defendants plead that the 
conditions of the bond had been performed; and thereupon 
a reference was made by the Court to the clerk, (under the 
act of Assembly, 1 Rev. Stat. ch. 31, sec. 119,) to take an ac- 
count, and report the amount due the wards. The clerk ac- 
cordingly made his report; which was in part excepted to by 
the defendants; but at the fall term, 1831, of the Superior 
Court of Mecklenburg, where the suit was pending, the de- 
fendants (as the records state,) came into open court, and 
confessed a “ partial and interlocutory judgment for $2,335- 
78 cents.” The Court then ordered, by consent of the par- 
ties, that the residue of the claim of the plaintiffs, covered by 
the exceptions, should be referred to James M. Hutchinson 
and Washington Morrison, with leave to choose an umpire, 
and their award to be arule of court. The arbitrators filed 
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a paper, which, after stating the name of the suit, and its ref- June 1840 
erence to them, proceeded: “ Who report and award, that ~~ 
on sa Cheek 

there was due the petitioners, at the division of the estate,on ¢t al, 
the 21st day of December, 1821, per clerk’s report, the sum a ae 
of $2,778 03.” ‘The paper then goes on to shew the state of et ai, 
tre accounts between the guardian and his four wards ab in- 
itio, shewing that the guardian was in advance to one of his 
wards, but was indebted to the other three in different sums. 
It then concludes thus: “ We also report and award, that the 
said guardian, Alex. Grier, has expended money in the pur- 
chase of necessaries for, and the payment of debts against, the 
widow, Mary Smart, the mother of the petitioners, since the 
division of the estate, to the amount of $570 69 cts.; and 
which are embraced in the exceptions; and which were paid 
by him, under the decree of the Court of Equity, allowing 
her one hundred and twenty-five dollars per year, during her 
natural life; and which the defendants are entitled to a cred- 
it for.” Upon this paper being filed, a motion was made for 
a final judgment according to the award: which was refused 
by the Court, on the ground that the former judgment in the 
cause, at law, put an end to all controversy in the cause; and 
there was an entry on the record of the suit, which concludes 
thus: ‘“ Dismissed at the costs of the defendants,” 

This bill was filed by the plaintiffs, to have the benefit of 
the supposed award decreed to them in the Court of Equity, 
The defendants, in their answers, admitted the facts stated 
in the bill; but contended that a Court of Equity had no ju- 
risdiction of the case. They also relied on the act of Assem- 
bly, (1 Rev. Stat. ch. 65, see. 7,) barring demands against the 
sureties of guardians after three years. 


Badger and Alexander for the pla‘ntiffs. 
D. F. Caldwell for the defendants. 


Dantet, Judge, after stating the case as above, proceeded 
as follows: If four separate actions of debt, one for each 
ward, had been brought on the guardian bond, as might have 
been done by virtue of the act of Assembly, 1 Rev. Stat. ch, 
54, sec. 6, then the clerk could have taken the separate ac- 
count of each ward with the guardian, and a proper judg- 
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Cheek such a proceeding, the wards brought but one action on the 
et al. bond, and assigned for breach thereof, that the guardian had 
Y failed to settle and pay over to all or any of them their prop- 
oe i erty. It appears, that there never has been any judgment 
rendered for the plaintiffs on the bond, for the penalty to be 
discharged by the payment and satisfaction of any damages 
found, either by a jury, or the report of the clerk. ‘The de- 
fendants (the sureties) confessed to the plaintiffs what they 
called a partial judgment; and then it was agreed by the par- 
ties that the plaintiffs’ additional claim, as to so much of the 
clerk’s report as had been excepted to by the defendants, 
should be referred to arbitrators; and their award was to be 
made arule of Court. The arbitrators have not made any 
award upon the matters referred to them—but return a state- 
ment, from which it appears that they attempted to take the 
separate accounts between the guardian and the four wards 
ab initio. One of them they bring in debt to the guardian, 
while it would appear that the guardian is indebted to the 
other three wards in different sums of money. ‘They go on 
to state, that the guardian is entitled to a credit of $570 69 
cents, for advances to the plaintiff’s mother; but how this 
credit is to be applied to the different claims of the wards, the 
arbitrators leave us in the dark. ‘To this paper, returned in- 
to Court, the two arbitrators have signed their names. But 
in it there is no notice taken of the partial judgments; and 
there is no sum definitively awarded against the defendants. 
It appears to be a calculation made to aid the Court in its 
ulterior proceedings in the cause, more than a definite award. 
Without deciding whether the case stated in the bill, could 
be supported in this Court, (if made out,) we think the bill 
must be dismissed, for the want of proof of any award made, 
to sustain the case stated in the bill. Whether the plaintiffs 
can now proceed at law on the bond, is not for us to decide. 
The bill must be dismissed. 





Per Curiam. Bill dismissed. 
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WILLIAM BOON, Ad’mr.cf JOSIAH LEAK et al. vs. JACOB June 1240 
REA, Adm’r. of HENRY LEAK etal. 


Where a testator, after giving several pecuniary legacies, directed that 
his slaves, together with all his stock and other property of every de- 
scription, should be sold, and the remainder of the monies arising 
therefrom, after paying the several legatees, should go to E. L.; and 
in a codicil added as follows: ‘I desire that all the negroes before 
mentioned, that are left to be sold, instead of credit, must be sold for 
cash down; and as soon as the money that is raised out of my estate, 
to be paid overto the legatees as soon as collected,” i¢ was held, that 
certain bond and notes which the testator had, and of which no partic- 
ular mention was made in his will, were, after the payment of his 
debts, to be applied in discharge of the general legacies; and that the 
latter were not to be paid exclusively out of the sales of the negroes, 
stock, &c.; the remainder of which was given to E. L. 


Henry Leak, by his will, after giving several specific leg- 
acies in slaves, &c., and several pecuniary legacies, bequeath- 
ed as follows: 

“Ninthly. It is my will and desire that all the remain- 
der of my negroes not given away, to be sold—those not a- 


bove the ages of ten years to be sold with their mothers, to- 
gether with all the stock and other property of every descrip- 
tion; and the monies arising from such sale, after paying o- 
ver to the several legatees, &c., as above mentioned, I hereby 
give and bequeath unto Elizabeth Leak all the remainder.” 

The testator afterwards added a codicil to his will; the 
first clause of which was as follows: 

“T desire that all the negroes before mentioned, that are 
left to be sold, instead of credit, must be sold for cash down: 
and as soon as the money that is raised out of my estate, to 
be paid over to the legatees as soon as collected.” 


The testator had due to him, at the time of his death, seve- 
ral bonds, notes, and other evidences of debt; of which he 
made no particular mention in his will. The administrator 
with the will annexed, out of these bonds, notes, &c., paid 
the debts of the testator, and retained, for his commissions as 
administrator, leaving a balance of this fund of $182 90 cts. 
The plaintiffs, as the next of kin of the testator, claimed this 
balance as property undisposed of by the will. The defend- 
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niary legacies; and that the property left to be sold by the 
ninth clause, was intended by the testator to go in aid of this 
balance to pay general legacies, and the remainder of the 
fund was to go to Elizabeth Leak; and that the testator did 
not intend to die intestate as to any of his property. 


B. F’. Moore and Badger for the plaintiffs. 
No counsel appeared for the defendants in this Court. 


Dantet, Judge, after stating the case as above, proceeded 
as follows: There is no dispute but that the debts of the tes- 
tator were properly paid by the administrator, out of the 
bonds, &c., left by him. And we are of the opinion, that the 
property mentioned in the ninth clause of the will, was di- 
rected to be converted into money, for the benefit of Eliza- 
beth Leak, after the satisfaction of the general legacies. 
There is nothing in the phraseology of this ninth clause, to 
induce us to say that the general legacies were intended to 
be paid exclusively out of the produce of the sales of the 
property mentioned init. But it is said, for the plaintiffs, 
that the codicil shews that was the testator’s intention. We 
do not think so. By the codicil, the testator directs the 
slaves before mentioned in the ninth clause, to be sold for 
“cash down.” The codicil then proceeds thus: “and as 
soon as the money that is raised out of my estate, to be paid 
over to the legatees, as soon as collected.” The ready money 
to be raised by sale of the slaves, is not expressly directed im- 
mediately to be paid over to the legatees, but the money that 
is to be raised out of his “estate;” and that, as soon as col- 
lected. The codicil, instead of restricting and fixing the 
property meniioned in the ninth clause of the will, as the 
only and exclusive fund for the payment of the general leg- 
acies, shews that the general legacies were to be paid out of 
his estate generally, viz. out of all such of his personal estate 
as had not been specifically given away by the will. The 
testator knew that his bonds, notes, &c. would not be sufli- 
cient to pay his debts, expenses of administering on his estate, 
and his general legacies; therefore, he charged the fund men- 
tioned in the 9th clause, in aid to effect the payment of the 
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legacies, and the remainder of that fund which should not be June 1840 


exhausted in aid, &c., was to go to Elizabeth Leak. 
We are of the opinion that the bill must be dismissed. 
Per Curiam. Bill dismissed. 


JAMES J. McKAY vs. JOHN MELVIN et ux. et al. 


Where an agreement in writing was made for the purchase of a tract of 
land, by which the vendee was to take possession of the land immedi- 
ately, and the vendor was, ‘“* when thereto requested,” to deliver him 
a deed therefor, upon the receipt of which the vendee was to give his 
three several promissory notes, payable at one, two and three years 
thereafter; and the vendee took possession of the land immediately, ac- 
cording to the agreement, but the vendor died without giving a deed, 
or receiving the notes for the purchase money, é/ was held, upon a bill 
subsequently filed by the vendee for a specific execution of the con- 
tract, that he should pay interest on the instalments of the purchase 
money, as if the notes had been given in a reasonable time after the 
date of the agreement. 


The bill was filed to enforce the specific performance of 
an agreement for the purchase of a tract of land, entered in- 
to between the plaintiff and Patrick Kelly, the ancestor of the 
defendants. By the terms of the agreement, which was 
made in writing, under the seals of the parties, on the 26th 
day of October, 1835, the plaintiff was to take possession of 
the land immediately, and Kelly was, “ when thereto request- 
ed,” to deliver to him a deed, with the usual covenants, suffi- 
cient in law to convey a perfect title in fee simple to the said 
land; and the plaintiff on his part eovenanted that in consid- 
eration of the premises, “ and on delivery of the deed afore- 
said, he would execute unto the said Kelly his three several 
promissory notes of $1,000 each; the first payable one year 
thereafter; the second two years thereafter; and the third and 
last, three years thereafter; the said third and last to bear in- 
terest one year before it became due and payable.” The 
plaintiff took possession of ~ land immediately, according 
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MeKar = — testate, before any demand was made upon him for a deed, 
yor the plaintiff had executed any notes. The defendants, 
Melvin et who were the heirs at law and the administrator of Kelly, 
uxor et al. mitted the agreement as stated in the bill, and the death 
of Kelly shortly thereafter; and expressed their willingness 
to convey the land, if the plaintiff would comply with the 
agreement on his part, by paying the purchase money with 

interest. 

No counsel appeared for either party in this Court. 


DantEt, Judge, after stating the case as above, proceeded 
as follows: It appears to us, that if there be any dispute in 
this case, it is whether the plaintiff shall pay interest on the 
purchase money? and if so, at what time the interest shall 
begin to run? By the agreement, the plaintiff took possess- 
ion in October, 1835. In equity, he was then the complete 
owner of the estate. The death of Kelly (an act of Provi- 
dence) was the reason that the title deeds and notes were not 
given in a short time after the plaintiff took possession. It 
seems to us to be equitable and just, that interest should be 
calculated on the instalments of the purchase money, as if 
the notes had been given in a reasonable time after the date 
of the agreement. We think that the first of January, 1836, 
would have been a reasonable time within which the notes 
might have been given according to the agreement, if the 
death of Kelly had not prevented it. Therefore, the plain- 
tiff is entitled to a decree for a specific performance. And 
the heirs at law of Kelly will execute deeds of release and 
quit claim to the plaintiff, of the lands, of which he has taken 
possession; and deeds of bargain and sale in fee, of any lands 
mentioned in the agreement, and which are not in his pos- 
session. ‘These deeds will be executed under the direction 
of the Master of this Court, provided that the plaintiff first 
pay to the administrator of P. Kelly, or pay into the office of 
this Court, the purchase money, with interest as follows: 
$1,000, with interest on the same from the first day of Janu- 
ary, 1837; and $2,000, with interest on the same from the 
Ist day of January, 1838. If the purchase money and inter- 
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est is paid, as above directed, on or before the tenth day of June 1240 
the next term of this Court, the decree for the plaintiff will 

be drawn up and entered; otherwise, the bill will stand dis- 

missed with cost. 


Per Curram. Decree accordingly. 


THOMAS McLIN vs. ROBERT McNAMARA, Adm’r. of STE- 
PHEN FERRAND. 


Where the bar of the statute of limitations against an account of ten 
years’ standing is repelled by an admission that the account is open, 
and a promise to settle it, the length of time, will not of itself, ope- 
rate as a bar; but it may, connected with other circumstances, be suf- 
ficient to induce the court to require evidence of the claim so clear, 
consistent and natural, as to amount to positive, and almost conclu- 
sive, proof. 

Whether the receipts of a wagoner for goods sent to a factor, are, after 
the death of the wagoner, competent to prove the delivery of the goods 
to the factor—Qu? but if they are competent for that purpose, they 
can only raise a probability of the delivery of the goods, which may 
be repelled by opposite probabilities, as, that accounts appear to have 
been rendered by the factor which the principal withholds, and which, 
if produced, would include the articles sent by the wagoner, and 
would be better evidence of the delivety to the factor. 

Where one person sold to another certain articles of furniture, and after- 
wards sent him goods to sell as his factor, and ten years afterwards, 
the factor, in reply to his principal calling upon him for a settlement, 
acknowledged that the account was open, and promised to settle it, ¢¢ 
was held that the sale of the furniture was not an isolated transaction, 
which would be barred by the statute of limitations, but formed an 
item in the account when the parties proceeded in their other dealings, 
and that, therefore, the letter of the factor repelled the effect of the 
lapse of time as to this, as well as to the other, parts of the demand. 

Where one transaction between two persons, becomes an item in account 
between them, in consequence of their subsequent dealings as princi- 
pal and factor, and as such, is taken out of the operation of the stat- 
ute of limitations, by the acknowledgement and promise of the factor 
to settle the acccunt, interest cannot be claimed on the first item, un- 
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cipal and factor, and that cannot be done where there are circumstan- 
ces of laches and unfairness on the part of the principal. Under such 
circumstances, interest is allowable only from the time of bringing 
the suit. 


The bill was filed in August, 1832. It stated, that in Oc- 
tober, 181%, the defendant’s intestate, Doctor Stephen L. Fer- 
rand, then residing in Salisbury, delivered to his brother, 
William P. Ferrand, who resided in the neighborhood of 
Newbern, a memorandum of sundry articles of furniture 
which he wished William to purchase for him in one of the 
Northern Cities, and have sent tohim. That William could 
not conveniently go to the north at the time, and proposed 
to the plaintiff, then resident in Newbern, and extensively 
engaged in trade, to take the order and fill it, as he was then 
about going to the north—informing him that he could not 
pledge himself that his brother Stephen would take the arti- 
cles, but that he believed he would, if they were elegant, and 
at prices which would afford a reasonable profit to the plain- 
tiff. ‘The bill further stated, that the plaintiff, being well 
acquainted with Stephen L. Ferrand, believed that he could 
execute the commission to his satisfaction, and, accordingly, 
notwithstanding the risk of a rejection, he purchased in 
Philadelphia many of the articles contained in the list, and 
imported them into Newbern; and that during the succeed- 
ing winter, he forwarded those articles, and others of equal 
quality which he had before purchased and had on hand for 
sale, by wagons, to Stephen L. Ferrand, at Salisbury; and, 
at the same time, delivered to William P. Ferrand a bill, 
with the prices, for the information of his brother. The bill 
stated that those prices were but a moderate advance upon the 
cost, So as to yield but a slight profit, as the plaintiff was rea- 
dy to shew by the original bills or invoices. .To the bill, 
was appended a copy of the account of the furniture, at very 
high prices, amounting to $944 85 cents. The bill stated, 
that upon the arrival of the furniture, Doctor Ferrand refus- 
ed to accept it, being dissatisfied both with the costly charac- 
ter ofit, and also with the prices, as too high even for furni- 
ture of that character: but that after some delay, he did ac- 
cept it, “ without stipulating for any alteration of price.” 
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The bill then further stated, that at the times of sending June 1840 


the furniture, the plaintiff also sent various articles of mer- 
chandize to be sold upon account of the plaintiff; and that at 
various times afterwards, up to October, 1824, he sent up to 
said Stephen large quantities of groceries which he under- 
took to dispose of for the plantiff; and of which an account 
was annexed to the bill, without any prices affixed. 


‘The bill stated that Dr. Ferrand from time to time remit- 
ted sundry sums, which the plaintiff was ready to admit; but 
no particular credits were admitted. It further stated, that 
notwithstanding all the exertions of the plaintiff to bring 
about a settlement, the account of the mutual dealings was 
never adjusted; and that “the said Stephen never once fur- 
nished any regular account of sales, of the large amount of 
articles sent to him for sale,” but occasionally, when they 
met, or by letter, promised to come to Newbern, and there 
make a settlement in full. 'The bill then stated three letters 
between those parties: one from the plaintiff, dated July 24th, 
1829, in which he says: “ From your last letter, I have been 
expecting you down from time to time until my patience is 
exhausted. Will you, upon the receipt of this, torward me 
the account of sales of the balance of the articles you had 
on hand when you were here last, together with the balance 
of your account in cash, oracheck? ‘The accounts between 
us have really remained unsettled longer than I could have 
wished.” Also one from Dr. Ferrand, dated October 5th, 
1829, in which he says: “ your letter I received some time 
since, but have been unable to answer it, from great bodily 
indisposition. As to money, there is none here; and I 
should like to have a settlement with you, to know if I am 
in due to you; and for the purpose of doing so, I shall visit 
Newbern in the winter, where I expect’to remain several 
months:” That on the 26th of April, 1830, the plaintiff a- 
gain wrote to Dr. Ferrand as follows: “Your favour 5th of 
October, 1829, came to hand, in which you say that in the 
winter you will visit Newbern for the purpose of settling the 
accounts existing between us. As the winter has passed, 
and not hearing from you since on the subject, I am really 
at aloss to know how to account for it. Will you be so 
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count of sales, and say that I may draw on you for the bal- 
ance?” 

The bill then stated the death of Dr. Feriand in Novem- 
ber, 1830, and the administration of the defendant on his es- 
tate; and it did not appear that any thing more passed until 
the filing of the bill. The prayer was for the production of 
all letters between the parties, the invoices and accounts of 
sales of the various articles sent for sale; and that a proper 
account of all the mutual dealings between the plaintiff and 
Stephen L. Ferrand might be taken. 

The answer stated that the defendant had no such knowl- 
edge of the transactions to which the bill related, as would 
justify him in admitting or denying any of the allegations, 
except to admit that there were dealings between the parties 
between the vears 1819 and 1824, as he found among the in- 
testate’s papers sundry receipts, drafts, &c., evidencing pay- 
ments of money to complainant or to his order, which he 
begged leave thereafier to exhibit. All knowledge of the 
letters stated in the bill was also denied. 

Upon the hearing of the cause it was referred to the Mas- 
ter to take an account of the matters of account stated in the 
pleadings. The master made his report to this term; and 
therein charged against the defendant, the furniture at the 
price of $944 85, with the further sum of $1,133 60, for in- 
terest thereon for 20 years from the 30th of December, 1819 
—making, for principal and interest due therefor, the sum of 
$2,078 45. The report also charged the further sum of 
$3,217 42, for sales of merchandize on account of the plain- 
tiff, charged at prices proved to have been average prices at 
Newbern, about the periods these parcels were sent. The re- 
port credited the defendant with a commission of $160 84 on 
the sales, and with sundry payments between May, 1822, and 
May, 1827, so as to shew a balance due to the plaintiff upon 
the whole account, including the price of furniture and inter- 
est of $1,832 08; with which it charged the defendants. 

An account was filed in the cause by the plaintiff, pur- 
porting to be the account between the plaintiff and Dr, Fer- 
rand, and to have been stated by a clerk of the plaintiff, now 
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deceased; and shewing a balance on 2d of May, 1825, of June 1840 
$2,295 921-2; in which there were the following entries: 77 
«This due on account sales rendered on the 14th May, ¥v 
1822,” $701 49 1-2; and “ amount of sales of sundry articles MeNama- 
made out this day, the balance due,” $2,187 51. This lat- , 
ter account of sales was annexed thereto in the hand writing 
of plaintiff’s deceased clerk, and shewed the sales at Salisbu- 
ry at prices considerably lower thaa the articles were charg- 
ed at in Newbern. 

Besides the merchandize charged by the Master to the in- 
testate, the plaintiff also claimed for other parcels, alleged to 
have been sent for sale on the plaintiff’s account; and to 
charge the defendant therewith, the plaintiff proved the re- 
ceipts of sundry wagoners, expressed to be for the goods; and 
that they were to deliver them to Ferrand in Salisbury; and 
that the wagoners were now dead; and, in one instance, a 
witness further proved that he met one of those wagoners 
near Newbern, on his way up the country, and was told by 
him that he was loaded for Dr. Ferrand; and that the witness 
himself proceeded to Newbern, and thence to Salisbury, also 
with goods fram the plaintiff to Ferrand; and that near Salis- 
bury, he met the same wagoner, and was then told by him 
that he had delivered his load to Ferrand. In another in- 
stance, the plaintiff proved that, in the wagons, with part of 
the furniture, he sent, in March, 1820, a barrel of sugar and 
bag of coffee; which, as well as the furniture, Ferrand re- 
fused to receive; and that the wagoner then stored all his 
load with a merchant in Salisbury, on account of the plain- 
tiff. The Master refused to charge those articles to the de- 
fendant, for want of evidence of the delivery to Ferrand. 

The plaintiff excepted to the report, for those refusals of 
the Master, and insisted that the evidence was sufficient. 
The defendant excepted, because the Master included the 
furniture bill in the account; and because he allowed inter- 
est thereon. 

Badger for the plaintiff. 

D. F. Caldwell and J. H. Bryan for the defendant. 


Rourrin, Chief Justice, after stating the case as above, pro- 
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the hearing, there was much reluctance felt to ordering an 
account. But as the answer admitted some dealings between 


ee the parties, of the kind stated in the bill, and the letter of 


Ferrand of the 5th of October, 1829, made it satisfactorily 
appear that an open account in respect of those dealings then 
subsisted between the parties, and contained a promise to 
settle it, we were obliged to put out of the plaintiff’s way the 
obstacle of the statute of limitations. Nevertheless, the cir- 
cumstances under which this elaim is preferred, renders its 
justice so extremely doubtful as to entitle it to no favour, and 
to impose on the plaintiff the burden of offering the clearest 
and most conclusive proof of every item, before he can be 
permitted to charge it against the defendant. The length of 
time, indeed, is not such as to amount to a bar of itself; nor, 
as the account certainly remained unclosed as to something, 
can the length of time, connected with the other circumstan- 
ces, authorise us wholly to deny the plaintiff the benefit of 
such evidence as does plainly establish the delivery of arti- 
cles to the factor. But there is enough to render the Court 
jealous of the claim, and very cautious in not admitting any 
charge but upon evidence so clear, consistent and natural, as 
to amount to positive and almost conclusive proof. Now, 
the receipts of the wagoners do not constitute evidence of 
that kind. It is not material that we should determine, in 
this case, whether those receipts are evidence between these 
parties, as acts done in the ordinary course of business by per- 
sons since dead; for, if they be competent, they can only raise 


.a probability of the delivery; and their operation to that ex- 


tent, is repelled by opposite probabilities that seem undenia. 
ble. The counsel for the plaintiff said, in the argument, that 
the inference from the receipts and deaths of the wagoners, 
at this period, was so fortified by the default of Ferrand in 
not rendering accounts, whereby the plaintiff could have seen 
whether the wagoners had or had not delivered their loads, 
that the Courtought to act on it and charge the goods, though 
it may not positively appear that they came to Ferrand’s pos- 
session. ‘The argument adopted the statement of the bill in 
this particular, without adverting to the plaintiff’s letter of 
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April, 1830, in which he asks for the “ remaining” account June 1840 
of sales; or to the document put in before the Master, where- ” MeLin 
by it appears that two accounts of sales were rendered. So _ v. 
far, therefore, from the fact, as actually existing, supporting =— 
the argument, it is opposed to it. The statement of the bill ; 
seems, indeed, to be incredible. That a merchant should 

sell goods to the value of nearly $1,000 to another person, 

and for three or four years afterwards forward to him large 
quantities of merchandize at different times, and take no se- 

curity for the goods sold, nor get payment, nor get an ac- 
knowledgement for the consignments, nor any account of 

sales for more than ten years from the commencement of the 
transactions, is certainly possible. But it is so entirely a- 

gainst prudence and all experience, that a Court cannot act 

on the assumption of the truth of the story, without viola- 

ting rational convictions to the contrary. ‘There must have 

been divers statements between these parties; though proba- 

bly, the more recent transactions remained open. At all e- 

vents, it appears, probably without the design of the plain- 

tiff, that some accounts were rendered—particularly, one in 

May, 1822, which was two years after the delivery of the 
furniture, on which only $701 49 1-2 was due. This ac- 
count, and all others that may have been stated, and all ma- 

terial correspondence after May, 1825, the plaintiff has with- 

held; as he has also the original invoices of the furniture, 
which he promises in the bill to produce as evidence that the 

prices charged by him were but a moderate advance on the 

cost. Unfairness of this sort furnishes presumptions that 

these accounts contain facts that would be destructive of the 

claim, as that the prices charged by the plaintiff were im- 
moderate; or those at which the factor sold were much re- 
duced; or that the furniture had been included in the ac- 

count of May, 1822; or other facts that would reduce the a- 
mount of the demand, by shewing payments or otherwise. 

If those accounts were thus rendered, they would include 

the articles to which the wagoner’s receipts relate, and there- 

fore be better evidence than the receipts, inasmuch as the 
former would be direct to the point on which the latter 

would afford but a remote and circumstantial inference. 


10 
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June 1840 These considerations lead us to believe, that in decreeing at 


McLiao 


v 
McNa- 
mara. 


all for the plaintiff, we run some hazard of working wrong, 
but, at all events, we cannot give him a decree for any thing 
which he does not establish by unequivocal and unsuspected 
evidence. The plaintiff’s first and second exceptions, which 
relate to the merchandize, of the delivery of which the re- 
ceipts of the wagoners are the only evidence, are over-ruled. 

The defendant’s first exception, that the Master has charg- 
ed the furniture as an item in his account, must be over-rul- 
ed. The use of the furniture by Ferrand is proved by the 
witnesses, and also the selling price in this State, of such 
furniture. As an isolated transaction, the sale of the furni- 
ture would not make a case for the jurisdiction of this Court; 
and moreover, all remedy in respect of it would have been 
barred by the statute of limitation. But that part of the deal- 
ings necessarily formed but an item in account, when the 
parties proceeded in their other dealings; and, therefore, the 
letter of Ferrand repelled the effect of lapse of time as to this, 
as well as the other parts of this demand. 


But if the plantiff, by connecting together those transac- 
tions of sale and agency, avoids the operation of the statute 
of limitation as to the articles sold, he must submit to the con- 
sequences of that connexion, by not claiming interest on that 
part of the account, unless he be entitled to claim it on the 
transactions between the parties as principal and factor. That 
this plaintiff ought not to have such interest, the Court deems 
clear from the circumstances to which we have already ad- 
verted. He keeps back the accounts rendered by the factor. 
He was as much to blame as the factor in not closing the 
dealings before such long delay had occurred. Upon the 
failure of the factor to settle, the plaintiff neglected to bring 
suit until the factor’s death, and very nearly three years from 
the last letter of the factor. The truth is, that it must be sup- 
posed the first payments were meant to be on account of the 
furniture, as it appears that the payments exceed the value of 
the other merchandize and the plaintiff would not havetrust- 
ed a person with his goods as agent, who neglected for more 
than five years to pay any thing on his own purchases, The 
balance of principal money due on this account is therefore 
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probably for the proceeds of the goods sold for the plaintiff, June 1840 
and under the circumstances of laches and unfairness on the ~ 
part of the plaintiff in not producing the invoices to shew the 
cost, and of want of diligence on the part of Ferrand, our 
opinion is that interest ought to be computed on that balance 
from suit brought, but not before. Wherefore, the defen- 
dant’s second exception is so far allowed; and the plaintiff’s 
third exception is disallowed. 

Also, since the defendant has been charged by the master 
the highest prices, and the plaintiff has kept back the ac- >, . ote 
counts of sales upon which the agreement for compensation as a factor 
of the factor, at least as to the rate, would probably appear, rn 
we think the master did right in allowing Ferrand a commis- née". ¢r- 
sion. Consequently, the plaintiff’s fourth and last exception cumstances. 
is likewise over ruled. Master allowed $20 for report: De- 


fendant to pay the costs of suit. 


Per Curiam. Decree accordingly. 


STARKEY SMITH vs. SAMUEL S. B. SMITH et al: 


If a bill be filed for the specific execution of ar agreement for the pur- 
chase of land, alleged to be evidenced by a written memorandum, 
and the allegation be not sustained by the proof, the plaintiff cannot, 
under the prayer for general relief, obtain compensation for improve- 
ments upon the lands. 


The plaintiff, in his bill, stated that his father, William 
Smith, in the year 1829, agreed by parole to sell him a cer- 
tain tract of land therein described, in consideration of the 
sum of $8i), and the plaintiff’s doing his father’s shoemaking 
during his life. ‘That in pursuance ef this agreement, and 
with the consent of his father, the plaintiff entered upon the 
land and improved the same by building houses upon it to 
the value of $200; that he paid the price in money and shoe- 
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June 1840 making; and that his father, in December, 1833, executed to 
” him the following receipt and agreement: 

“Received of Starkey Smith, December the 11th, 1833, 
eighty dollars in full for the land where the said Starkey 
Smith now lives, commencing at David Mitchell’s corner 
near my fence where I now live, then splitting the land be- 
tween the two roads to Miss Wright’s line: all the land east 
of that I have sold to my son Starkey. 

WILLIAM SMITH.” 
The plaintiff then stated that his father died without ever 
having executed to him a deed for the land. The prayer of 
the bill was for a specific execution of the agreement, and 
for general relief. 

The defendants, in their answers, admitted that their fa. 
ther, William Smith, permitted the plaintiff to take posses- 
sion of the tract of land mentioned in the bill; and they also 
admitted that he had made improvements thereon by build- 
ing, &c., but they denied that their father ever executed the 
receipt or agreement set forth in the bi!), or that the plaintiff 
ever paid any money for the land. They also denied that 
their father ever intended to sell or give the land to the plain- 
tiff in any other way than by a last will and testament, 
which he never made. A replication was filed to the an- 
swers, and much testimony was taken on both sides, the re- 
sult of which is stated in the opinion of the court. 

W. A. Graham for the plaintiff. 

J. T. Morehead for the defendants. 


DantEt, Judge, after stating the case as above, proceeded: 
It is proved to our satisfaction, that the body of the paper 
writing, set out in the bill as the agreement, is in the proper 
handwriting of the plaintiff. Three witnesses depose, that 
they were acquainted with the hand writing of William 
Smith, and that the signature to the paper writing is in the 
proper handwriting of the plaintiff’s father, William Smith. 
Two witnesses testify that the father had, in conversation 
with them and others, said that he had agreed to sell the land 
to the plaintiff. The plaintiff has failed to prove, that he 
ever paid a cent of money, or that he ever was possessed of 
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money at any one time to the amount set forth in the receipt. June 1840 
On behalf of the defendant, one witness deposes that he was Saith 
acquainted with the handwriting of William Smith, and that —y 
the signature to the supposed agreement, is not in his hand- Smith 
writing. Many witnesses depose, that the plaintiff, frequent- “— 
ly, and at divers times and places, immediately after the 
death of his father, and for years afterwards, said that he had 
not the scratch of a pen in writing from his father for the 
land; that he had no right by any writing for the land: 
he appeared uneasy on account of his home. When the 
dower of his mother was laid off, the plaintiff was present, 
and made no objection that the land in dispute should be in- 
cluded to make up the quantity, out of which she was to 
take dower. The paper now attempted to be set up as an a- 
greement, was not shewn by the plaintiff to any person until 
long after the death of his father. The father made a will 
and died in January, 1835. The will did not have the ne- 
cessary number of witnesses to pass lands. In this will, the 
lands in dispute were attempted to be devised to the plain- 
tiff. ‘Taking together all the evidence and circumstances in 
the case, we must say that we are not satisfied, that William 
Smith ever affixed his name to the paper, as evidencing an 
agreement on his part to sell, or as a receipt for the purchase 
money of the land. There are too many circumstances in 
the case tending to shew that the plaintiff either signed his 
father’s name, or that he wrote the receipt and agreement 
over the genuine name of his father, found on some blank 
piece of paper. We cannot think that any agreement is 
proved—certainly not sufficiently proved, so as to call for a 
decree for a specific performance. 

Upon the hearing, the plaintiff’s counsel set up a claim 
for compensation, in case the court should deem the alleged 
purchase not proved. In answer to that claim, it is suffi- 
cient for us to say, that under the prayer for general relief, 
none can be granted, but such as is warranted by the case 
made in the pleadings; and the sole ground upon which the 
bill asks any relief is upon the particular purchase, alleged 
to be evidenced by a written memorandum, which allegation 
is not sustained to our satisfactian. If the plaintiff can make 
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June 1840 any case at law, either for damages or compensation, this de- 
————~ cision will not stand in his way. 
The bill must be dismissed with costs. 


Per Curiam. Bill dismissed. 


NOAH SMITHERMAN etal. Adm’r. of SAMUELSMITHERMAN, 
vs. LEWIS KIDD, et al. 


Ifa note be lost, the acceptance of a negotiable instrument expressly in 
payment of it, amounts in law to a satisfaction, and may be so pleaded, 
and the debt being thus extinct at law, there can be no relief in equity 
upon the lost note. 

If a bond be lost, whether the acceptance ofa negotiable instrument un- 
der seal from the principal obligor expressly in payment of it, bea sat- 
isfaction at law or not, the obligee cannot recover in equity, on the lost 
bond, against the principal obligor or his surety, contrary to his agree- 
ment. 


The bill stated that in the year 1834, thedefendants, Lewis 
Kidd and Moses Kidd gave to Samuel Smitherman, the in- 
testate of the plaintiff, a bond or note—but which the plain- 
tiff did not know—for the sum of $325, payable on the 25th 
of October, 1834. But from the answers, exhibits and proofs, 
the case appeared to be, that Lews Kidd gave a bond or note to 
Smitherman for the sum of $200 payable as mentioned, and 
that Moses Kidd also executed it as the surety of Lewis: and 
that a few days afterwards, Lewis alone gave a second bond 
or note to Smitherman for $125, payable at the same time. 
These papers, Smitherman delivered without endorsement 
to one Long, as his agent, to present and receive payment 
thereon; but Long absconded without presenting them or re- 
ceiving payment, and either destroyed or carried off the in- 
struments. On the 4th of May, 1835, Smitherman repre- 
sented to the Kidds the loss of the papers, and requested them 
to execute others in their stead. Moses, the surety, refused 
to become further bound; but Lewis, the principal, readily 
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assented, as Smitherman agreed to accept his bond, in satis- June 1840 
faction of the others and to give a discharge from, and indem- Santen 
nity against, them. Accordingly, Lewis Kidd then gave his man et al. 
bond to Smitherman for $325, with interest from the 25th Kia v 

of October, 1834, and Smitherman gave to him two papers, a 
one of which purported to be a receipt, not under seal, of the 

bond for $325, ‘‘in full of the two notes” before described ; 

and the other purported to be an agreement, not under seal, 

to indemnify the parties from loss by reason of the former 

notes, if they would resist the payment, should it be deman- 

ded by Long or any other person. The bill offered an in- 

demnity and prayed a decree against the two Kidds upon the 


instrument as stated in the bill. 


Winston for the plaintiffs. 
Mendenhall for the defendants. 


Rurrtn, Chief Justice, having stated the case as above, 
proceeded as follows: Not to advert to the inaccurate des- 
cription in the bill of the instruments on which the defen- 
dants were, in fact, chargeable, and to the several objections 
that arise thereon, there are other substantial difficulties 
which prevent a decree for the plaintiff. As the bill leaves 
it uncertain whether the first securities were bonds or notes, 
we are obliged to take it most strongly against the plaintiff, 
upon whom it laid to remove thedoubt. Now, it is clear at 
law, that the acceptance of a negotiable instrument expressly 
in payment of a simple contract debt, does amount to satis- 
faction, and may be so pleaded. If, then, the securities were 
notes, the plaintiff has no debt in law; and consequently, has 
nothing for which he can ask a decree in equity. 

But, supposing the securities to have been bonds, still the 
plaintiff is not entitled to any relief on them here. It is true, 
that at common law, one bond is not a satisfaction of another; 
both being instruments of the same dignity. If it be admit- 
ted that the law remains the same, although bonds are now 
negotiable, yet in this case, the plaintiff can derive no benefit 
from that rule ot law. The rule itself is strictissimi juris, 
and founded upon reasons purely technical, which have no 
relation to the principles of equity. In this Court, the agree- 
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June 1840 ments of parties are respected, without regard to their being 


Smither- 
man et al. 


Vv 
Kidd et al. 


under seal or not; and there cannot be a decree upon a for- 
mer instrument, directly in opposition to a subsequent agree- 
ment made upon a just consideration. If this plaintiff can 
maintain actions at law upon those instruments, as lost bonds, 
let him do so. For the present, at least, we have nothing to 
say against it. But when he seeks to change the forum, and 
to get a decree in this Court for his debt, upon the ground 
that he cannot recover it at law, he cannot have the relief, if 
it be in the teeth of an agreement so reasonable and plain as 
is established in this case. What more could a creditor ask, 
when he has lost his security, than that the debtor should 
give another, and thus save him from the difficulty and ex- 
pense of proving the loss and contents of the instrument at 
law, or the delay and expense of resorting to a Court of Equi- 
ty? If the debtor comply with such a request of the credi- 
tor, it is obviously an adequate consideration for an agree- 
ment, on the part of the creditor, not to enforce the first se- 
curity, and to rely solely on the second. 

By discharging the principal debtor, Moses Kidd, the sure- 
ty is also discharged in the view of this Court. The plain- 
tiff cannot have a decree against either of the defendants; but 
his bill must be dismissed with costs. 


Per Curiam. Bill dismissed. 
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ROBERT RYAN et al. vs. JONATHAN PARKER et al. 


If a vendor receive in payment for the sale ofland, the bond of a third 
person made payable to himself, which is afterwards altered by his 
assent so as to destroy it at law, he cannot have relief inequity against 
the obligor, although he was ignorantof the legal effect of altering the 
bond. Nor can he, or his assignee who purchased the bond with full 
knowledge of the legal objections to it, have any relief in equity a- 
gainst the vendee who gave it in payment, though the latter made the 
alteration in the bond, and represented it to be good. 


This bill was filed at the September Term, 1838, of Guil- 
ford Superior Court. The plaintiffs were Robert Ryan and 
Samuel Sullivan; and the defendants Robert Parsons, James 
Parsons and Jonathan Parker; and the case made by the 
bill was as follows: In the year 1827, the defendant Par- 
ker, purchased a tract of land from the plaintiff Sullivan, at 
and for the price of $600; and it was agreed, between the 
parties, that Sullivan should receive in payment of part of 
the purchase money, a note, to be executed by the defendant 
Robert, with the defendant James, as his surety, for the sum 
of $95, payable to the said Sullivan two years after date; 
which note the said Parker expected to obtain from the said 
Robert, who was his debtor. On or about the 4th of Octo- 
ber, 1827, the said Robert and James executed their sealed 
note, at the request of said Parker, for the sum aforesaid, pay- 
able two years after date, but payable to Samuel Soliman or 
order. ‘This note was offered by the said Parker to Sulli- 
van; but the latter, who was illiterate, and unable to read, on 
hearing the note read, refused to receive it, because of this 
mistake; when the said Parker, alleging that it was a mere 
clerical error, and that he could take the liberty to correct it, 
caused the name Soliman to be altered into Sullivan; and 
thereupon the plaintiff Sullivan, confiding in the assurances 
of Parker, that the note was not injured by the alteration, re- 
ceived it from him in payment for the land. After this note 
or bond became due, it was presented by Sullivan to the ma- 
kers, who refused to pay it; and on the 29th of August, 1831, 
he, for a valuable consideration, assigned it to the plaintiff 
Ryan. Robert Parsons became insolvent, and left the State; 
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June 1840 and Ryan brought an action on the bond against James Par- 


Ryan 
et al. 


v 
Parker 
et al. 


sons, who pleaded the general issue, and succeeded on that 
plea, because of the alteration of the instrument without his 
consent. When this action was brought or, decided, did not 
appear. The bill prayed that, there being no remedy at law, 
the Court would decree that the defendant pay the said note 
ard the interest thereon; and for such other relief as the 
nature of the case required. 

The bill, under an order for publication, had been taken 
pro confesso and set for hearing against the non-resident de- 
fendant, Robert Parsons. 

The defendant, James Parsons, by his answer, justified 
himself for relying on his legal defence against the note at- 
tempted to be set up, because, as he alleged, of culpable neg- 
ligence in Sullivan and Ryan, in not attempting to procure 
payment from the principal, Robert Parsons, while he was 
solvent; and insisted that on the matters shewn, the note 
which he executed had been destroyed, and that there was 
no claim therefor against him in law or equity. 

The defendant, Parker, by his answer, declared that the 
note in question was received by him, as and for a note pay- 
able to Sullivan; and as such was delivered over by him to 
the plaintiff Sullivan, without alteration, and without any 
suspicion on his part that there was any error in it; and al- 
leged that afterwards, and without any agency on the part of 
the defendant, though, in his presence, the alteration was 
made by direction of the plaintiff, Sullivan. The defendant 
further insisted, that if the plaintiffs had, or either of them 
had, any claim against him, there was a plain remedy at law 
therefor; and also insisted upon the protection against this 
demand, afforded by the lapse of time since the same arose. 


Mendenhall for the plaintiffs. 
J. T. Morehead for the defendants. 


Gaston, Judge, having stated the case as above, proceed- 
ed as follows: Upon the proofs, the case, as stated in the 
bill, is fully established. But upon the case so established, 
we find ourselves unable to make any decree for the plain- 


tiffs. 
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It is clear that there is no ground on which relief can be Jane 1840 
had against either Robert or James Parsons. Supposing the~ R 

° ° yan 
claimant to be Sullivan and not Ryan, there never was any ¢ al. 
contract between Aim and these defendants, except such as tii 
was testified by the bond; and as ¢haé has been altered with-  ¢ a), 
out their consent, and with the privity of Sullivan, the same 
is destroyed in law. It being thus destroyed, and it being 
Sullivan’s only giound of claim against them, he is, as to 
them, without remedy. 

It is not quite so clear that there ought not to be relief a- 
gainst the other defendant, Jonathan Parker. Having though 
perhaps unintentionally deceived an illeterate man as to the 
character of a worthless paper, taken from him, and upon 
the faith of his representation as of valne, there seems to be 
a plain obligation of conscience upon him to make indemni- 
ty for the injury thereby sustained. But upon the rules 
which govern the administration of judicial equity, we find 
ourselves precluded from helping the plaintiffs. 

This is substantially the bill of Ryan, and in form, Sulli- 
van should have been made a defendant thereto. Now, if 
it be admitted that Sullivan had an equity to be relieved a- 
gainst Parker, either because of the unpaid part of the price 
of his land—supposed to have been paid, but, in truth, not 
paid, by reason of the worthlessness of the note received on 
account thereof—or because of the representations or assu- 
rances upon which he induced Sullivan to receive this worth 
less note as one good in law, and valuable in fact—how has 
this equity been transferred to Ryan? He claims as purcha- 
ser of a bond which he took, with full notice of the legal ob- 
jections thereto. Under the purchase, he is entitled to no 
more than the bond, and all the remedies Jegal and equita- 
ble belonging to the ownership of it. Upon that bond, Par- 
ker was in no way liable. But if this could be regarded as 
Sullivan’s bill, then without expressing an opinion whether 
having taken the bond with a full knowledge of all the facts 
attending its alteration, he can be heard in any court to al- 
lege that he was ignorant of the legal consequences of such 
alteration, it is manifest that, if he can, there is no ground for 
his coming into equity. His demand—if to be sustained at 
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all—is a plain legal demand against Parker to recover the 
unpaid price of his land, or damages for the deceit put upon 
him. Either of these actions would have been long since 
barred at law; and as early as the year 1829, when payment 
was demanded ot the altered note, and was refused because 
of the alteration, Sullivan knew all that he knows now. 
No equity has since arisen by the discovery of a theretofore 
concealed fraud, and he must not be allowed to evade the le- 
gal bar, arising from lapse of time, by a mere change of 
forum. 

The bill must be dismissed—but the case is not one in 
which the defendants can be allowed costs. 


Per Curiam. Bill dismissed. 


JOHN G. WILLIAMS, Adm’r. &. of SAMUEL L. WIGGINS 


et al. ves. BENJAMIN MAITLAND et al. Ex’rs. of THOMAS 
WALKER. 


Executors and Administrators wil] not be held responsible for paying 
debts against their testator’s or intestate’s estate, which they might 
have avoided, by advertising for creditors under the act of 1789, (See 
1 Rev. Stat. ch. 46, sec. 16, and ch. 65, sec. 12,) and pleading the act 
in bar of their recovery, if the debts so paid were honestly due. But 
the executors and administrators ought in prudence to comply with 
the requisitions of the act; and if by failing to do so, they subject the 
estate to the payment of what it does nut owe, they, and not the es- 
tate, shall bear the loss. 

If the executor of a surety fora firm, upon the insolvency of a known 
partner, pay the debt, he shall not be charged with it in account with 
his testator’s estate, because of his not bringing a suit for the recovery 
of the debt against another person supposed to be a partner, where 
there is no good reason to believe that the fact of that person’s being 
a partner could be established by proof; and more especially ought he 
not to be so charged, where such supposed partner was generally 
deemed to be insolvent. 

Where it is shewn, that a part of the effects of an estate inventoried by 
two co-executors, has been wasted, and a part of the debts, which, by 
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due diligence, might have been collected, has been lost to the estate, June 1840 
quere as to the extent of each executor’s lability? But where the 
debts are actually collected by one executor only, and the product of Williams 
the sales of the estate, whether the sales were made by one or both of Maitlan d 
the executors, is received by the same executor, and there is no waste 4 4), 
unless it be from the misapplication by that executor of the funds thus 
righttully in his hands, it is well settled that a devastavit by him shall 
not charge his companion, who has not actively contributed thereto. 

Before a decree, one defendant in equity may, as a matter of course, up- 
on a proper allegation for that purpose, obtain an order for the exami- 
nation of his co-defendant, as to matters in which the latter is not in- 
terested, saving to the plaintiff all just exceptions. This order will 
not be discharged upon a suggestion, that from the answer of the de- 
fendant to be examined, he appears to have an interest, but the objec- 
tion mast be reserved until the deposition is offered in evidence, when 
it will be a good exception that the witness examined has an interest 
in the matters examined to adverse to the exceptant; and if this ap- 
pear, his deposition cannot be read. But it is not a good exception 
that he has an interest in any other matters embraced in the cause, un- 
less it can be seen that these matters will be affected by his examina- 
tion. 

After a decree, it is not a motion of course for one defendant to examine 
another, and a special ground must be laid forit. And it seems tobe 
such a special ground, aftera decree against two co-executors to ac- 
count, thatthe one sought to be examined, had alone received the 
money of the estate. 

It must be a plain case of neglect of duty, which makes an executor res- 

ponsible for a loss, by holding on to stock in a steamboat companye 
bona fide, and in the exercise of his best judgment, Nothing more 
than perfect honesty and reasonable diligence ought to be required of 
trustees ; and it would be against conscience to require of an executor, 
an indemnity against his testator’s estate sharing in the loss which 
befell all, or nearly all, who adventured with him in the speculation. 

Where a guardian died indebted to his ward, and some years afterwards 
a judgment was recovered against his exccutor for the amount, to sat- 
isfy which, the testator’s slaves were sold at a less price than they 
would have brought, had they been sold for the satisfaction of the debt 
soon after the testator’s death, z/ was held, that the executor, if he could 
be held responsible at all for the unforeseen and indirect calamity of a 
depreciation in the price of the slaves, could not be so held, where no 
fraud was alleged or pretended, and it was not shewn that he knew 
of the existence of the debt and the necessity for the sale, before the 
matter of the claim was put into the train of judicial investigation, 
or that there was any delay in getting a decision upon the claim. 


On the 23rd of August, 1833, Sarsh M. Wiggins, by her 
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Jone 1840 guardian and next friend, S. B. Carroway, filed her bill of 


Williams complaint in the Court of Equity for the county of Wash. 
vy ington, against John Walker, and Benjamin Maitland and 
Maitland Jordan Walker; which said Benjamin and Jordan were the 
ates executors of Thomas Walker, deceased. By this bill the 
plaintiff charged that Samuel Lee Wiggins, formerly of said 
county, died on the 18th of April, 1818, having first, viz., on 

the 30th of September, 1816, duly made his last will aad tes- 
tament, whereof he constituted Lewis Whitfield, Thomas B. 
Haughton, Thomas Walker, John Walker and Gabriel Stew- 

art executors; that the said will, at the May term, 1818, of 

the County Court of Washington, was duly admitted to pro- 
bate; that of the executors therein named, all but Thomas 
Walker and John Walker refused the appointment; and that 
thereupon the said Thomas and John took upon themselves 

the office aforesaid, and qualified as executors accordingly. 
The bill further stated that in and by the said will, after 
some specific devises and bequests, the testator devised and 
bequeathed unto his wife his manor plantation and adjoining 
lands, and all his negro slaves and perishable estate during 
her widowhood, or at farthest, until his eldest child should 
come of age; and gave and bequeathed unto his son, Lewis 
Whitfield Wiggins, and to the child his wife was then preg- 
nant with, or to the survivor of them, all the remainder part 
of his estate, real and personal, after the expiration of his 
wife’s loan therein; that the plaintiff was the child in said 
will referred to, as being then unborn, and was born shortly 
thereafter; that the said Lewis W. Wiggins died in the life 
time of the testator; that the widow of the testator, the moth- 

er of the plaintiff, intermarried with S. B. Carraway, on the 

of January, 1828; that John Walker, who had been ap- 
pointed by the will testamentary guardian of the plaintiff, re- 
signed the appointment, and at July term, 1832, of the Coun- 
ty Court of Lenoir, S. B. Carraway was appointed her guar- 
dian in place of the said John. The bill charged that the 
testator left a large estate, which came to the hands of the 
said Thomas and John Walker, whe managed the same in 
avery negligent and improvident manner, by omitting to 
make sale of property for the payment of debts, when prop- 





SUPREME COURT OF NORTH CAROLIAA. 96 


erty was of great value, and sacrificing it, when its price had June 1840 
depreciated; that after the payment of the testator’s debts and Willi 
satisfaction of his specific legacies, there was a residue left in v 
the hands of the said Thomas and John, to which the plain- — 
tiff was entitled; that some time in the year 1818, the said , 
John became greatly embarrassed; and his said embarrass- 
ments being well known to the said Thomas, the latter 
thereafter principally managed the estate, and received, or 
ought to have received, a large proportion of the estate which 

they managed jointly; that the said John, on the 8th of Sep- 
tember, 1821, executed a deed of trust, whereby he conveyed 

to the said Thomas all his estate of every description; that 

the said John thereupon became and has ever since been in- 
solvent; and that the property so conveyed, being more than 
sufficient to satisfy the debts due to the said Thomas, there 
remained in his hands a surplus applicable to the payment 

of what might be found due from the said John to the plain- 

tiff. 'The bill further stated that Thomas Walker had died, 
having previously made a last Will, whereof he constituted 

the defendants, Benjamin Maitland and Jordan Walker, ex- 
ecutors, who had proved the same, and taken possession of 

the said Thomas’s personal estate, to a very large amount; 

and it charged that the said Thomas and John, in the life 

time of the said Thomas, received, or ought to have receiv- 

ed, a large amount of debts due to their testator; and that a 
large amount of monies, effects, and estate of the said testa- 

tor, had come into the hands of the said Benjamin and Jor- 

dan, since the death of the said Thomas. And the plaintiff, 

by her said bill, prayed that the said John Walker, Benjamin 
Maitland and Jordan Walker, might come to an account with 

the plaintiff in relation to the personal estate of her father, and 

of the profits thereof; that they might be decreed to pay unto 

her what, upon taking such an account, should appear to be 

due unto her as his residuary legatee; and for such other and 
further relief as the nature of her case required. 

At the September ‘Term, 1833, John Walker put in his an- 
swer, wherein he admitted that the plaintiff was the only 
surviving child and residuary legatee of Samuel L. Wiggins; 
that the Samuel did give and bequeath as in the bill charged; 
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June 1840 {hat he and Thomas Walker alone qualified as executors to 
Williams “¢ Will of the said Samuel; that the widow of his testator 
v ” intermarried with S. B. Carraway, as stated in the bill; and 
— that subsequently, the defendant resigned the appointment of 
testamentary guardian to the plaintiff, and the said S. B. Car- 
raway was appointed guardian in bis stead. The defendant 
further declared,’ that for some time after his testator’s 
death, he had the principal and almost exclusive manage- 
ment of his testator’s estate, and to his answer annexed an 
account of his administration thereof, and averred the said 
account to be correct, with the exception that therein he had 
taken a credit for a commission on the sum of $2,616 24 
cents, a payment made by his co-executor, Thomas, in dis- 
charge of a balance due from the testator Samuel to Law- 
rence Wiggins, unto the defendant, the guardian of the said 
Lawrence. The defendant denied the charges of negligence 
and mismanagement, contained in the bill; admitted that in 
September, 1821, he executed a deed of trust of his proper- 
ty to secure a debt due personally to Thomas Walker, and 
also a debt due to the Edenton Bank; but protested that the 
property fell short of discharging these debts. The account 
annexed, was a copy of an account settled by him as exec- 
utor of 8. L. Wiggins with auditors appointed by the Coun- 
ty Court, on the 23rd of August, 1827, and exhibited a bal- 
ance due from the defendant personally, to the estate of his 

testator, of $148 45 cents. 

At the same term, the defendants, Maitland and-Jordan 
Walker, filed their separate answer, and therein made the 
same admissions as were made by John Walker; and further 
admitted that Thomas Walker had died, and they had prov- 
ed his will as his executors. The defendants stated in their 
said answer, that they personally knew nothing of the ad- 
ministration of Samuel L. Wiggin’s estate, but had under- 
stood, and believed, that their testator interfered very little 
therewith; that nearly all the property was received and the 
debts paid, aud the business transacted by John Walker, to 
whose separate answer they referred; that the only informa- 
tion which they possessed of the particular business of the 
estate transacted by their testator, Thomas, was derived from 
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an account which they annexed to their answer purporting June 1840 
to be an account settled on the 10th of August, 1827, be- wins. 
tween the said Thomas and auditors of the County Court, __ v. 
and exhibiting a balance then due him from the estate, of ee 
$2,041 88 cents; that they had understood and believed, ° 
that in order to satisfy this balance in part, the said Thomas 
sold certain negroes of the estate on the 11th of February, 
1828, for the sum ot $1,768 25 cents; and that the residue 
of said balance never had been satisfied. ‘They further an- 
swered, that on the Sth of September, 1821, John Walker 
executed a deed of trust to Mason L. Wiggins, to secure a 
debt due by note to the said Thomas, of $2,442 10 cents; 
and also a debt of $1,849 30 cents, due the Bank at Eden- 
ton; that sales of the property were made by the trustee; 
that they fell short of satisfying the trust debts, and that there 
remained $1,000 unpaid of the said note of the said John to 
the said Thomas. To these answers the plaintiff replied 
generally, and an order was made without prejudice, where- 
by it was referred to the Master to take an account of the es- 
tate of Samuel L. Wiggins that went jointly into the hands 
of Thomas Walker and John Walker, and also of what went 
into the hands of each of them respectively, and also of their 
joint and respective disbursements, with leave to take testi- 
mony, and to report what was due by them to the plaintiff. 
Before the execution of this order was completed, it was or- 
dered at the instance of the defendants, Maitland and Jor- 
dan Walker, that they have leave to take the deposition of 
John Walker, subject to such exceptions as might be made 
at the hearing—and the execution of the order of reference 
was yet unfinished when the said John died; and the plain- 
tiff, Sarah, intermarried with John G. Williams, who took 
out letters of administration de bonis non, with the will an- 
nexed, on the estate of Samuel L. Wiggins; and at the Fall 
Term, 1836, became party plaintiff to the proceedings by a 
bill of revivor, and caused the same to be revived accord- 
ingly. Atthe Spring Term, 1839, the Master made his re- 
port, which was very full and elaborate; and found in sub- 
stance, that except in a very few instances, John Walker and 
Thomas Walker acted severally in the management of the 

12 
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June 1840 estate of their testator; it exhibited an account of the said 
Thomas with the said estate, upon which a balance was stat- 
ed in favor of the said Thomas, for the sum of $277 32 cts.; 
Maitland and because of the abatement of the suit against John Walk. 
= er, it stated that the Master had forborne from proceeding to 
to state his account with the estate. 'To this report the plain- 
tiff filed a great number of exceptions, and then the cause 
wa3, by consent, removed to the Supreme Court for hearing. 
The exceptions, together with the facts upon which they 
were founded, will be found stated in the opinion of the court. 
M. Haughton and J. H. Bryan for the plaintiffs. 
Iredell and A. Moore for the defendants. 


— 


Gaston, Judge, after stating the case as above, proceeded 
as follows: Upon the argument, it was admitted, by the 
counsel for the defendants, that the 4th exception taken by 
the plaintiff, was well founded. That exception is, for that 
the master has erroneously debited the estate of Samuel L. 
Wiggins, in account with Thomas Walker, as executor, with 
the sum of $12, and the interest thereon; which sum was 


If anex- paid for a survey of land made after the death of his testator. 
ception de Without, therefore, enquiring into the matter of the excep- 
the oppo- tion, and, because of this admission, the Court doth sustain 
site counsel 

to be well the said exception. 

founded, —_ At the same time, the counsel for the plaintiff waived the 
will sustsin 3rd, 12th, 18th and 26th exeeptions. These, therefore, are 

t 
te regarded as withdrawn; and the Court hath in no way pass- 


uaa it. ed a ee them. 

With respect to the matters embraced within the remain- 
ing exceptions, the Court hath minutely inspected the testi- 
mony which has been referred to as bearing upon them, and 
deliberately considered it. Upon each of these exceptions, it 
has not been enabled to come to a conclusion with the same 
confidence—but it has not found any one sustained to its 
satisfaction. All these exceptions, therefore, are over-ruled. 

Our views upon them will be briefly stated. 

The first exception is, for that the master hath erroneous- 
ly debited the estate of Samuel L. Wiggins with the sum of 
£8 2s. 3d. paid in discharge of an account of Horace Ely. 
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The proof of payment of this account by the executor, June 1840 
Thomas Walker, is full and uncontested; but the objection Williams 
that the estate ought not to be charged therewith, is for that. __ 

the account itself was not a just one. In support of this ob- — 
jection, the plaintiffs rely on a due bill given by Wiggins to , 
Ely, dated the 28th of March, 1816, for £3 6s. 1d., profess- 

ing to be for a balance found due upon a settlement of ac- 

counts between them, up to the 1st day of January, 1816, and 

upon the fact appearing on the face of this disputed account, 

that all the items therein charged, with the exception of the 

last item for the laying of three grubbing hoes, £1 10s., on 

the 3rd of January, 1816, are antecedent to the date of the 

said settlement. 'The settled account, on which the note or 

due bill was given, does not appear, so that we cannot cer- 

tainly know the items of which it was composed. It does 

appear, however, that the deceased, Mr. Wiggins, dealt ex- 
tensively with Mr. Ely, as his merchant; and the disputed +,, pre- 
account is exclusively for blacksmith’s work, done at the tint a de 
shop of the latter. Although this circumstance alone would bill, 

not repel the conclusion that this account, except as to the {° on ito. 
last item, was comprehended in the settlement upon which a 
the due bill was given, yet it comes in aid of the testimony o SE Ss 


of Mr. Ely before the master, that it was not embraced in between the 
that settlement, and was wholly due from Wiggins at his Pe"ie* "P| 
death. We cannot say, therefore, that Thomas Walker com- - br 


mitted a devastavit in paying it. pertionler 
The second exception is, for that the master hath debited ‘serum’ 
the estate with sundry payments, made by Thomas Walker, a. to 
on account ofa judgment of David Clarke, against the exec- repelled ‘by 
utors of S. L. Wiggins, amounting to the sum of $362 06 Shewing 
that it was 


cents. The facts in relation to the subject matter of this ex- octet 

ception, are few and not disputed. jah wn I 
On the Ist of May, 1815, the late S. L. Wiggins became 

indebted on a bond for the sum of $88 20 cents, payable to 

David Clarke, on the 1st of January thereafter; which bond 

he executed jointly with Charles Blount, at the request and 

as the surety of the said Blount. On this bond, in Novem- 

ber, 1822, an action was brought by the obligee, and after 

many delays, judgment was obtained. This judgment, 
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June 1840 Charles Blount having become absolutely insolvent, wag 


Williams 


Maitland 
et al. 


Aa execu- 
tor has an 
bonest dis- 
cretion to 
plead, or 
not to 
plead, the 
statute of 
limitations 
to a claim 
against bis 
testator’s 
estate, 


Villine,, Paid off by Thomas Walker, as executor of Wiggins. The 
objection of the plaintiffs is for that it was the duty of the 
executors, under our act of 1789, 1 Rev. Stat. ch. 46, sec. 16, 
and ch. 65, sec. 12, to advertise for creditors to prefer their 
claims, those within the State, before the expiration of two 
years, and those without the State, within three years after 
the qualification of the executors; and when sued after 
the expiration of such time by a creditor, to plead the adver- 
tisement and lapse of time in bar of his recovery. 


We are very certain that the doctrine, as thus laid down, 
has never yet received the sanction of the Courts of justice 
in this State. In a large number—perhaps a majority of 
cases of executors and administrators, advertisement is not 
so made as to enable them to set up the bar of the act of 
1789; and we are yet to learn, that it has ever been held, that 
the payment of a just debt, which might have been evaded, 
had the advertisement been made in due form, and the exec- 
utor or administrator had chosen to plead the statute against 
it, was adjudged a devastavit. Certainly executors and ad- 
ministrators ought, in prudence, to comply with the requisi- 
tions of the act in question; and if, by failing so to do, they 
subject the estate to the payment of what it does not owe, 
they, and not the estate, should bear the loss. But the lega- 
tees, or next of kin cannot, in conscience, object to a pay- 
ment, whether voluntary or compulsatory, made by the rep- 
resentative of the estate, of what was justly due therefrom. 
In equity—as respects legatees or next of kin—the estate 
consists only of what remains, after satisfaction of the credi- 
tors. ‘That an executor is not bound to plead a statute of 
limitations against the claim of an honest creditor, we have 
been accustomed to regard as the undisputed law of our 
State, handed down to us from its first settlement. The 
counsel for the plaintiffs supposes that a mistaken notion has 
prevailed on this subject; and in support of that supposition, 
refers us to some incidental remarks made by Mr. Justice 
Bay ey, in the case of McCullock vs. Dawes, reported 9 
Dow. & Ry. 49, (22 Eng. C. L. Rep. 386.) These remarks 
must be understood with reference to the circumstances of 
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the case then under consideration—a claim by open account June 1840 
against the estate of a deceased man, more than twenty Willi 
2s : : illiams 

years old; and which, without clear evidence to the contra- v 
ry, must be presumed to have been paid. An executor who Maitland 
did not resist such a claim, would justly render himself lia- tie 
ble over to those who were interested in the testator’s prop- 
erty. ‘The payment of such a claim would properly subject 
him to the charge of unfaithfulness to his cestuy que trusts. 
In Williams’s Treatise on the Law of Executors and Admin- 
istrators, among the latest and best upon the subject, it is laid 
down that an executor is not bound to plead the statute of 
limitations to an action commenced against him by a credi- 
tor of the testator; nor will equity compel him to plead it, up- 
on a bill by the residuary legatee; and the most authorita- 
tive references are given in support of these positions. See 
2 Williams on Ex’rs. & Adm’rs. 1110. And in Shewen vs. 
Vander horst, 1 Russ. & Myl. 347 (4 Eng. Con. Ch. Rep. 
458,) where the late Master of the Rolls and the late Lord 
Chancellor held, that after a decree was pronounced against 
the executor, by which the estate was taken out of his pos- 
session, and vested in the Court for the purposes of distribu- 
tion, and the accounts ordered to be taken, and the assets ad- 
ministered in the master’s office, the common law power of 
the executor to waive the bar of the statute was gone, and 
any persons parties to the suit might set it up—it is most un- 
equivocally recognized, that until such a decree rendered, the 
executor has an honest discretion to plead or not to plead the 
statute. 

There might, perhaps—we do not know, however, if it be 
so—there might, perhaps, be some objections to the sums 
paid, because of costs unnecessarily incurred. The excep- 
tion, however, is placed solely on the principle that it was 
the duty of the executors to protect the estate from the pay- 
ment of the debt—because they might have barred a recove- 
ry of it, under the act of 1789—and this principle we do not 
admit. 

The 5th, 6th and 21st exceptions relate to one and the 
same subject, and may property be considered together. The 
material facts, as found by the report, may be briefly stated 





102 


EQUITY CASES IN THE 


June 1840 as follows: On the 4th of December, 1817, Samuel L. Wig- 


Williams gins, 


v 
Maitland 
et al. 


at the request of Abraham Howett personally, became 
a surety or endorser on a note, purporting to be made by A- 
braham Howett and Company, payable eighty-eight days af- 
ter date, at the Edenton Branch of the State Bank, to John 
B. Blount, Cashier thereof; which note was shortly after dis- 
counted at the said Bank, at the instance of the said Abra- 
ham Howett, and the proceeds thereof received by the said 
Abraham. Before the day of payment arrived, Abraham 
Howett became insolvent, and left the country; and a few 
weeks after the day of payment, Samuel L. Wiggins died. 
It was not known who, besides Abraham Howett, composed 
the firm of Abraham Howett & Co.; but it was suspected, by 
the executors of Wiggins, that a certain William L. Chesson 
was a member thereof; and, in the hope of being able to es- 
tablish this fact, and to save the estate of their testator, they 
caused a suit to be brought by the Bank in the nameof Blount, 
the Cashier, against said Chesson, as one of the makers of the 
said note. Upon the trial, they were unable to shew Chesson 
a member of the firm; and therefore, the plaintiff was non- 
suited. Howett being insolvent and run away—and being 
unable to fix the liability of the note upon any other person 
—Thomas Walker paid the amount of the note and interest; 
and the master has credited the said Thomas, and debited 
the estate in account with the amount of the payment thus 
made. ‘The plaintiffs object to this finding of the master up- 
on many grounds. In the first place, they insist that there 
is no evidence that such a note ever was given, because the 
best testimony, the note itself, is not exhibited. The de- 
fendants, Maitland and Jordan Walker, have both made affi- 
davit before the master, that they have been unable to find 
the original note, after making diligent search therefor; know 
not where it is to be obtained; and believe that it is lost. Ac- 
cording to the matter by them alleged, the original, if in ex- 
istence, ought to be among the papers of their testator—un- 
less it was left in the Bank after payment, as a cancelled 
note. The agent of the Bank, entitled to the custody of such 
papers, has sworn that he has it not; and that many papers 
of the Bank, and amongst them cancelled notes, have been 
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destroyed by fire. The way is thus fully opened for secon- June 1840 
dary evidence; and the secondary evidence is plenary. It Wining 
is then objected that the payment of the note is not proved,  v 

except by an ex parte affidavit ot John B.,Blount, which is — 
denied to be evidence—and if payment be proved, it is not tan 
shewn to have been made by Thomas Walker. But this ob- A» 9 


jection fails. John B. Blount died before the filing of this the pay- 


bill. ‘The sworn statement, if not admissible as testimony, —— 


mains, which is, that when the note in question was execu- fling of the 


ted, William L.. Chesson and Abraham Howett constituted bint, if not 
the firm of Abraham Howett & Co.; that the said William S’™issble 
was solvent; and it was the duty of the executors of Wig- gl 
gins, and especially of Thomas Walker, who paid the note, his receipe. 
to compel restitution of the money from Chesson. ‘The on- 

ly evidence offered by the plaintiffs, in support of the allega- 

tion that Chesson was a partner of the firm, is that of Wil- 

liam [.. Chesson himself. He states that he and Abraham 
Howett constituted the firm of Abraham Howett & Co. from 

about the 25th of November, 1817, until the latter part of 
January or first of February, 1818, when the partnership 

was dissolved; and further states his belief that he was able 

to pay, and might have been compelled to pay, a debt of 

$1,500 to $2,000 at any time since 1819. The witness does 

not state that the fact of his being a member of this short co- 
partnership was notorious—nor indeed intimate that it was 

known to any but the persons constituting the firm. He does 

not insinuate that the action brought against him upon the 

note, and which he states was brought, as he believed, for the 

benefit of Wiggins’s estate, was not prosecuted in good faith. 
Though he was examined twice in relation to the suit, and 

it is impossible to reconcile the two statements completely to 

each other—a discrepancy which we are disposed to attrib- 

ute to his indistinct recollection of the circumstances attend- 

ing a transaction that had occurred sixteen years before—it 

is apparent, from these statements, that he did not on the tri- 

al admit the fact that he was one of the firm of A. Howett 
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June 1840 & Co. He says, that in order to prove that fact, they intro- 


Williams 


v 
Maitland 
et al. 


duced Mr. Wills, the printer of a newspaper in Edenton, 
with his file of the paper containing notice of the co-partner- 
ship; but Wills could shew no authority from the witness for 
making the publication. We must infer, therefore, that the 
fact was denied by him on the trial—and that it was not 
proved against him. 

But besides this, we have the testimony of John S. 
Smallwood, who, in December, 1817, sold the witness, Ches- 
son, a large stock of goods. He informs us, that in about 
a month thereafter, Chesson offered to the witness, in pay- 
ment of the goods, three notes of Abraham Howett & Co., 
amounting to $3,600; and on witness demanding to know 
who composed this firm, was told by Chesson that it consist- 
ed of Abraham Howett and Sylvanus Howett, and in a few 
days afterwards he received the same information from A- 
braham Howett. The witness refusing to receive these 
notes, Chesson then offered him the notes of Abraham Hew- 
ett & Co., payable to Chesson, and by him endorsed, which 
witness did receive. It is further testified by this witness 
that Chesson lived in his employment as a clerk for four or 
five months, in the summer of 1818, and the witness never 
heard from the said Chesson that he was of the firm of A- 
braham Howett & Co., nor did witness know it, or know of 
any one who did. If it be admitted, therefore, that Mr. 
Chesson was, in truth, one of the firm liable on this note as 
principals, it is indisputable, we think, that the knowledge of 
that fact was industriously concealed so that no imputation 
of negligence can rest upon Thomas Walker for being una- 
ble to prove it—and unless he had good reason to believe the 
fact could be established by proof, there was no obligation 
on him to run the estate of his testator to costs, by bringing 
an action against Chesson. This is our conclusion, if the 
solvency of Chesson were unquestionable. But, upon this 
point, we have no doubt that whatever may have been his 
actual ability to pay a demand of this amount, to the world 
the prosecution of such a demand appeared a hopeless 
chance, until after his intermarriage with Miss Bozman— 
which did not take place until between 1824 and 1826. Un- 
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der all these circumstances, it would be plainly iniquitous to June 1840 

make Thomas Walker's estate lose the money so paid by 

him in discharge of a debt of his testator. v 
The 7th, Sth, 9th, 10th, 13th, 14th and 1$th exceptions Maitland 

all relate to one and the same subject, viz. whether the estate 

of Thomas Walker be not chargeable’ because of receipts 

found by the Master to have come exclusively into the hands 

of John Walker, his co-executor. It appears that both John 

and Thomas qualified as executors of their testator at the 

May Term, 1818, of Washington County Court; that at the 

August Term following, John Walker, in person, returned 

an inventory not subscribed by any one, but purporting to 

be an inventory taken by Thomas and John on the 25th Ju- 

ly, 1818; that afterwards, at February Term, 1819, he re- 

turned an account of sales signed by the said John only, and 

purporting to be an account of sales of the perishable part of 

the property belonging to the estate of Samuel L. Wiggins on 

the 12th of November, 1818—and at the same term a further 

account of sales, subscribed by both John and Thomas, of 

sales made on the 14th of January, 1819—and at the same 

term, a list of notes and bonds belonging to the estate of the 

deceased, subscribed by both the said executors. And it is 

insisted, by the plaintiffs, that these documents establish that 

these articles of property and choses in action came into the 

hands of both the said Thomas and John, and that the es- 

tates of both of them are, and each ot them is, chargeable 

therefor in account with the residuary legatee and administra- 

tor de bonis non of their testator. We have not found it ne- 

cessary to declare what liability would prima facie attach 

to the estate of Thomas Walker, by reason of the documents 

thus relied on by the plaintiffs; because the proof is satisfac- 

tory that all the proceeds of the property in question (except 

as to the sums which have been charged by the master to the 

debit of Thomas Walker, and as to which his executors have 

not excepted,) did come directly and exclusively into the 

hands of John, without the agency or concurrence of Thom- 

as. If it had been shewn that a part of the effects invento- 

ried had been wasted—and a part of the debts which, by due 

diligence, might have been collected, had been lost to the es. 


13 
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June 1840tate—the enquiry as to the extent of each executor’s liability, 
Williams) YOU4 have presented itself under a different aspect. But 
y | when the debts are actually collected by one executor only, 
— and the product of the sales of the estate, whether the sales 
"| were made by one or both of the executors, is received 
by the same executor, and there is no waste, unless it 

be from the misapplication by that executor, of the funds 
thus rightfully in bis hands, it seems to be the ordinary case, 

lin which, it is well settled, that a devastavit by one of two 
‘executors shall not charge his companion who has not ac- 

| tively contributed thereto. One has as much authority to 
receive the assets as the other—and there is no obligation on 
either to prevent his companion from getting them into pos- 
session, under the penalty of becoming responsible for his 
misuse thereof. Ochiltre vs. Wright, 1 Dev. & Bat. Eq. 
Rep. 337. The fact that these assets did thus come exclu- 
sively into the possession of John, is positively testified by 
him; and there is a mass of evidence tending to corroborate 

his testimony. But it is denied, that in this case, and for 
this pyrpose, he is a competent witness. As a suit in equity 
“frequently joins persons together as defendants who have 
several interests, it is a matter of course, before a decree made, 

for one delendant, upon a proper allegation for that purpose, . 

to obtain an order for the examination of his co-defendant 

as to certain mattets in which the latter is not interested, say- 

ing to the plaintiff all just exceptions. This order will not 

be discharged, upon a suggestion that from the answer of the 
defendant to be examined, he appears to have an interest; 

but the objection must be reserved until the deposition is of- 
fered in evidence. It will then be a good exception that the 
witness examined has an interest in the matters examined 

to; and if this appear, his deposition cannot be read. But it 

is not a good objection that he has an interest in any other 
matters embraced in the canse, unless it can be seen that 
these matters will be affected by his examination. Murray 

vs. Shadwell, 2 Ves. & Bea. 404. Now the interest which 
forms the subject of exception to a witness, always means 

an interest adverse to the exceptant. It would be a singular 
objection to the reception of testimony, that he who testifies, 
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has an interest which may bias him in favour of the objector. June 1840 
The witness himself may demur to an examination against 
his interest; but this is an objection purely personal. See 
Nightingale vs. Dodd, Ambler 583. Afier a decree it is re ig 
not a motion of course for one defendant to examine another, ‘ 
and a special ground must be laid for it. Lord E:pon how- 

ever thought, that after a decree against three trustees to ac- 

count, who were all answerable prima facie, it was a clear 

special ground for obtaining such an order, that the two 

sought to be examined had alone received the money.— 
Franklyn vs. Calquhoon, 16 Ves. 218. So that in our judg- 

ment there is no ground for the objection by the plaintiff to —* 
this defendant’s testimony. In addition to what has been al- cient rea- 


° ° . son for o- 
ready remarked, there is a sufficient reason for overruling verruting 


the 19th exception, for that the same is immaterial, and whe-}? ©xt'rr 
ther sustained or disallowed, leads to no practical results. is i 
The 11th exception is for tht the master erred in not cred- whether 

iting the estate of Samuel L. Wiggins in account with Thom- “sited 
as Walker, as executor, with the value of five shares of steam- poe 
boat stock in the year 1819, and the interest thereon, 'The results. 
facts in relation to the subject matter of this exception, are 

truly stated in the master’s report; and it is upon these facts 

the plaintiffs found their exception. Shortly before the death 

of Mr. Wiggins, a company had been formed for running a 
steamboat between Edenton and Plymouth; and Mr. Wig- 

gins subscribed for five shares of stock therein—each share 

one hundred dollars. On the 30th of November, 1818, a- 

bout which time the boat commenced running, John Walk- 

er, who, until his insolvency, was the principal manager of 

the estate, paid $450 because of his testator’s subscription; 

and in October, 1819, paid the residue of the subscription, 

$50, with $2 interest thereon, and received, in the name of 

the executors of S. L. Wiggins, a certificate for five shares 

of stock. No dividends were ever declared on the stock; and 

the capital of the company, after runniag the boat some years, 

was wholly sunk. On the 13th of April, 1820, John Walk- 

er set up these shares for sale at auction; but failing to get a 

bid which he thought himself warranted in receiving, no sale 

was made. ne sale of five shares of stock is proved to have 
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June 1840 been made in 1821, by a proprietor, at the price of $26 the 
Williams share—and no others are shewn to have been made, nor is 


v 


the market price thereof otherwise proved. If it were clear, 


Maitland upon these facts, that John Walker was liable, because of the 


et al. 


* failure to sell this stock before its worthlessness had been as- 
certained, there might be a question how far such liability 
could be raised against Thomas, who does not seem to have 
taken charge at all of this portion of his testator’s property. 
But it ought to be a plain case of neglect of duty which holds 
an executor responsible for a loss by holding on to property 
of this description bona fide, and in the exercise of his best 
judgment. We ought not to demand from trustees more than 
perfect honesty and reasonable diligence. It would be a- 
gainst conscience to require of the executors of Mr. Wiggins 
an indemnity against his estate sharing in the fate which be-_ 
fell all—or nearly all—who adventured with the testator in 
this steamboat speculation. 


The facts in relation to the subject matter of the 15th ex- 
ception, are not very fully stated. ‘The exception is, for that 
the master ought to have credited the estate of Samuel L. 
Wiggins, and debited that of Thomas Walker with the sum 
of $863, the difference between the value of certain negroes 
in 1818 and in 1821, when they were sold. All the facts 
disclosed in the case, are that the testator, who died in April, 
1818, had been the guardian of Lawrence B. Wiggins—that 
at the Spring term, 1821, adecree was obtained in the Court 
of Equity for the county of Washington, on a bill filed in the 
name of the said Lawrence, by his then guardian, John Walk- 
er, against the said Thomas, as the executor of Samuel L. 
Wiggins; and that the negroes were sold immediately there- 
after to pay that decree. It is not denied but that the amount 
decreed was justly due—nor that the sale was necessary— 
nor that it was fairly conducted, and for a full price. But it 
is said, that had the executors used due diligence, they might 
have ascertained, soon after their testator’s death, that he was 
indebted to the estate of his ward, and that a sale of some of 
the negroes would be necessary to pay off this debt—that in 
the year 1819, there was a very sudden fall in the price of 
slaves—that in consequence of this fall, the slaves sold for 
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$863, less than they would have brought in 1818, or'begin- June 1%40 
ning of 1819; and that this loss should fall on the executors. e 
Waiving the enquiry whether, if the case ofthe plaintiffs 
were fully supported, he could claim an indemnity against Maitland 
this unforeseen and indirect calamity, we hold that, no fraud ada 
being alleged or pretended, plaintiffs must make out a plain 

case of breach of duty. ‘The plaintiffs have not shewn to 

us that the existence of this debt, and the necessity of the 

sale, were known before the matter of the claim was put into 

the train of judicial investigation, or that there was any de- 

lay in getting a decision upon the claim. 

The 16th exception, which objects to any allowance be- 
ing made of commissions to Thomas Walker, on his receipts 
and disbursements, is disallowed, because, in the judgment 
of the Court, nothing is shewn in the conduct of said Thom- 
as, to destroy his claim to a reasonable commission. 

The plaintiffs cannot be permitted to insist upon their 17th A san, 
exception, because the credit objected to was distinctly ad- permined 
mitted before the master. . ae 

The master’s report is, therefore, in all things, except as to caption, the 
_the matter of the 4th exception, confirmed by the Court. a of 

The account being modified in consequence of the allow- diesteetty. 4 
ance of that exception for $12, and $12 78 cts. interest there- Poona 
on to the taking of the account, March 13th, 1839, exhibits a mas er. 
balance then due to the defendant of $252 34 cents. 

It is admitted that there is no specific property belonging 
to the plaintiffs, which has not been delivered. It follows, 
then, that the bill of the plaintiffs must be dismissed; and, as 


we think, with costs to the executors of Thomas Walker. 


Williams 


Per Curiam. Bill dismissed. 





RULES. 


The court finds it necessary to modify the rules of pro- 
ceeding which were adopted the term before the last. . 

‘The clerk shall hereafter make out his docket so as to ar- 
range all the causes, State, Equity and Law, according to the 
circuits from which they have been respectively brought, 
beginning with the 7th, and proceeding in inverse order to 
the first. And, unless a different arrangement be made by 
consent of the bar, as provided in the rules referred to, the 
causes will, after the 8th day of the court, be taken up in the 
order in which they may thus stand on the docket. It is 
nevertheless to be understood, that a State cause may be ta- 
ken up out of its order, when the Attorney General shall re- 
quire it; and that for special reasons, to be judged of by the 
Court, it may assign a particular day for the argument of 
any cause. 

It is also ordered, that one notice of the taking of an ac- 
count, in any cause pending in this Court, or making of any 
enquiry before the clerk thereof, or a commissioner for that 
purpose appointed, shall be hereafter deemed sufficient for 
proceeding thereon, 





MEMORANDUM. 


At a meeting of the Governor and Council, held at the 
Executive Office, on the 27th of August, 1840, Witt1am 
H. Barrte, of the City of Raleigh, and Reporter of. this 
Court, was appointed a Judge of the Superior Courts of Law 
and Equity for this State, vice Judge Toomer, resigned. 





